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SECOND AMENDED AND RESTATED 
ARENA MANAGEMENT AGREEMENT 

THIS SECOND AMENDED AND RESTATED ARENA MANAGEMENT AGREEMENT ("Agreement") is executed 
as of August 15, 2018 ("Execution Date"), by and between CITY OF SAN JOSE, a municipal corporation 
("City"), and SAN JOSE ARENA MANAGEMENT, LLC, a Delaware limited liability company {"Manager"). 

RECITALS 

A. City and Manager (collectively, the "Parties" and individually, a "Party") are parties to an 
Amended and Restated San Jose Arena Management Agreement dated December 19, 2000, as 
amended by several addenda and amendments thereto (collectively, "2000 Arena Agreement") 
for the management and operation of a regional multi-purpose sports and entertainment arena 
and related facilities ("Arena Facilities") located in downtown San Jose, California. The Arena 
Facilities include the following: 

(1) The legal parcels of land described on Attachment No. 1 (the "Arena Land"); 

(2) The building containing an approximately 18,000 seat arena, luxury suites, concession 
areas, offices, and related improvements, which building is located at 525 W. Santa Clara 
Street, San Jose, California 95113 ("Arena Building" or "Arena"), as shown on the site 
plan ("Site Plan") attached hereto as Attachment No. 2; 

(3) The ramps, stairs, supports, loading and receiving areas, driveways, walkways, parking 
areas and other improvements located outside of the Arena Building, but within the 
boundaries of the Arena Land as shown on. the SAP Center Boundary Exhibit attached 
hereto as Attachment No. 3 ("Arena Site Improvements"), expressly excluding all public 
streets, public sidewalks and related improvements located outside 9f the boundaries of 
the Arena Land (the "Public Right of Way"), as shown on the SAP Center Boundary Exhibit; 

(4) The parking lots located adjacent to the Arena Building and known as Lots A, B and C, 
together with the parking lot located south of Santa Clara Street across from the Arena 
Building and known as Lot D (collectively, "On-Site Parking Facilities"), also as shown on 
the Site Plan; and 

(5) Furnishings, trade fixtures, equipment, vehicles and other tangible property located on or 
about the other Arena Facilities and/or used in connection with the operation of such 
other Arena Facilities, as more specifically described in Section 28.1.1 below ("Arena 
FF&E"). 

B. Manager (through its predecessors in interest) originally took possession of the Arena Facilities 
on or about August 20, 1993 ("Possession Date"), pursuant to an Agreement to Enter and a San 
Jose Arena Management Agreement, both dated October 24, 1991, as amended (collectively, 
"1991 Arena Agreement"). The 1991 Arena Agreement was superseded in its entirety by the 
2000 Arena Agreement. 

C. Throughout its possession of the Arena Facilities, Manager has demonstrated that it has the ability 
to bring significant specialized knowledge, expertise and experience to the management and 
operation of major public assembly facilities and to secure, devise and promote a broad range of 
sporting, cultural, educational, musical, recreational and other activities, events and 
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entertainment at such facilities. In addition, the Arena has proven to be a major economic 
generator for the City, annually bringing over one million visitors to downtown San Jose and 
contributing tens of millions of dollars in economic impact, all at no risk to City for any operating 
losses. City and Manager desire to provide for the continued management, operation and 
maintenance of the Arena Facilities by Manager in order to assure the continued status of the 
Arena as a major public assembly facility and economic asset for the City of San Jose. 

D. On May 19, 2015, the San Jose City Council adopted Resolution number 77352 authorizing the 
City Manager to negotiate and execute a Second Amended and Restated Arena Management 
A€:feement for the management of the Arena Facilities between City and Manager, extending the 
term of the 2000 Arena Agreement and amending other terms, consistent with the Term Sheet 
("Term Sheet"} presented to the Council. 

E. The Parties now wish to enter into this Agreement in order to formally memorialize the details of 
the Parties' agreement under the Term Sheet. Rather than executing another amendment to the 
2000 Arena Agreement, the Parties have elected to completely amend and restate the 2000 Arena 
Agreement in order to create a cohesive document that is easier to read and interpret. 

F. The Parties intend that this Agreement shall supersede and replace the 2000 Arena Agreement in 
its entirety effective as of the Commencement Date, but that (1} Manager's possession of the 
Arena Facilities shall be deemed to be continuous and uninterrupted from and after the 
Possession Date, and (2) the relationship, duties and obligations of the Parties established in the 
1991 Arena Agreement, as amended and restated in the 2000 Arena Agreement, shall continue 
as updated and modified in this Agreement, subject to the more specific terms and conditions set 
forth below. 

G. City's general goals and objectives for continuing and extending the relationship of the Parties 
pursuant to this Agreement include the following: 

(1} To provide a wide variety of cultural, educational, entertainment, sporting and other 
activities and events to promote and serve the public interest; 

(2) To retain the NHL professional hockey team known as the San Jose Sharks to play its home 
games in San Jose for the full extended term of this Agreement; 

(3} To provide broad social and economic benefits to the City of San Jose and meet the 
demands of the local population; 

(4) To promote as wide a use of the Arena Facilities as is practical and feasible, so that the 
citizens and public generally may and enjoy and receive those benefits; 

(5) To stimulate the economy of the community by utilizing the City's climatic, geographical, 
recreational, cultural, educational and commercial resources and advantages; 

(6) To retain a high level of management, operation and maintenance of the Arena Facilities, 
in order to protect the capital investment in the Arena Facilities; 

(7} To provide for the addition of significant capital improvements to the Arena Facilities that 
meet a high standard for design and construction and are in the best interests of the 
citizens of the City of San Jose; 
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(8) To optimize the use of the Arena Facilities while minimizing the net cost to City and 
avoiding City exposure to operating losses; 

(9) To provide facilities and opportunities for groups and organizations from outside the 
greater San Jose community; and 

(10) To assure the status of the Arena as a major public assembly facility in the City of San Jose. 

H. Manager's general goals and objectives for continuing and extending the relationship of the 
Parties pursuant to this Agreement include the following: 

(1) To keep the San Jose Sharks franchise in the City of San Jose, by retaining a facility for the 
team's home games that meets all NHL requirements and has other features of a modern, 
first class professional hockey arena; 

(2) To continue to manage the Arena on behalf of the City on a financially successful basis, to 
protect Manager's capital investment in the Arena Facilities and to continue as a major 
economic generator for San Jose's downtown area; 

(3) To consistently provide Arena customers with superior services and experiences, while 
maintaining a safe venue and environment that is inclusive and accessible to all San Jose 
residents and respects the community's diversity; 

(4) To ensure a source of funding for essential capital repairs and replacements, and for 
capital enhancements as needed to attract modern shows and other events, and to help 
keep the Arena competitive during the full extended term of this Agreement; 

(5) To maintain uninterrupted sufficient parking supply and efficient venue access for 
customers from all modes of transportation, including automobiles, as necessary to meet 
customer demand and ensure the continued vitality of the Arena; 

(6) To institute procedures to identify and address potential adverse impacts of future 
projects in the Diridon Area with respect to parking, traffic and access, to ensure that new 
projects will appropriately mitigate negative impacts on Arena operations; 

(7) To enhance the connectivity and other technological capabilities of the Arena Facilities, 
to meet customer demand and support successful Arena operations consistent with 
"state of the art" industry standards; 

(8} To maintain and expand existing revenue sources and generate miscellaneous new 
sponsorship revenues from ancillary activities such as indoor and outdoor signage and 
specific area branding within the Arena; 

(9} To increase the visibility of the Arena and potential advertising opportunities by 
developing off-site signage locations, including the establishment of at least two digital 

\ 

billboards; and 

(10) To continue to serve the community by growing charitable giving through the Sharks 
Foundation, maintaining a City-named sports franchise brand recognized around the 
world, and serving as a source of pride and inspiration for City residents. 
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AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing Recitals, and in further consideration of the terms, 
covenants and conditions herein contained, the Parties mutually agree as follows: 

PART ONE 

RELATIONSHIP OF THE PARTIES 

SECTION 1. GENERAL EFFECT OF AGREEMENT. 

1.1 Recitals. The foregoing Recitals are hereby restated by reference and incorporated herein as 
terms and conditions of this Agreement. 

1.2 Commencement Date. This Agreement shall be valid and binding as of the Execution Date of this 
Agreement, but the terms and conditions hereof shall relate back to and be deemed effective as 
of July 1, 2015 (the "Commencement Date"}. 

1.3 Prior Agreements. By execution and delivery of this Agreement, the Parties hereby terminate 
certain prior agreements, amendments, addenda and other instruments between the Parties (the 
"Prior Agreements") described on the Schedule of Prior Agreements attached hereto as 
Attachment No. 4. Such termination shall relate back to the Commencement Date, and shall be 
effective without further action by the Parties. However, the Parties shall execute, deliver and 
record (where applicable) any instrument reasonably requested by either Party to specifically 
confirm the termination of any of the Prior Agreements. 

1.4 Related Agreements. Prior to or concurrently with this Agreement, a number of related 
agreements, amendments, and other instruments (the "Related Agreements") have been or shall 
be executed by the Parties or their Affiliates consistent with the terms and intent of this 
Agreement. A Schedule of Related Agreements is attached hereto as Attachment No. 5. 

1.5 

1.6 

(a) In the event of any conflict or inconsistency between the provisions of this Agreement 
and the provisions of any Related Agreements, the provisions of this Agreement shall 
control and govern. 

Defined Terms. Capitalized terms used in this Agreement shall have the definitions provided in 
various sections of this Agreement. A Schedule of Defined Terms is attached hereto as 
Attachment No. 6. 

(a) In the event of any discrepancies between the definitions set forth in this Agreement and 
the definitions given in the Schedule of Defined Terms, the definitions in this Agreement 
shall control and govern. 

Section References. Section numbers referred to in this Agreement mean the corresponding 
numbered sections of this Agreement, unless otherwise specified herein. 

SECTION 2. AUTHORITY, GUARANTY AND ASSIGNMENT. 

2.1 Parties and Delegation of Authority. 

2.1.1 Definitions. In this Agreement, the following terms shall have the meanings given below: 
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{a} "Affiliate" means any person or entity that, directly or indirectly, controls, is 
controlled by, or is under common control with the entity in question, excluding 
the NHL or any member clubs of the NHL (other than SJS LLC or the San Jose 
Sharks). The term "control" (including the terms "controlled by' and "under 
common control with") means the possession, direct or indirect, or the power to 
direct or cause the direction of the management and policies of an entity, 
whether through the ownership of voting interests, by contract or otherwise. 

(b) "Arena Authority" means The San Jose Arena Authority, a California nonprofit 
public benefit corporation, established by City to perform certain responsibilities 
on behalf of City with respect to overseeing the management and operation of 
the Arena. 

(c) "City" means the City of San Jose, a municipal corporation and charter city of the 
State of California, and its City Council and/or City Manager, as the context may 
require. The term "City" includes City's predecessors and successors in interest. 

(d} "Manager" means San Jose Arena Management, LLC, a Delaware limited liability 
company, the sole member of which is SSE as of the Execution Date. The term 
"Manager" includes Manager's predecessors and successors in interest. 

(e) 11Owner(s)" means, individually and collectively, Plattner and the Plattner 
Affiliates identified in Section 36.l(d), and successors and assigns of such persons 
and entities as may be approved or authorized pursuant to Section 2.3 below. 

(f) "San Jose Sharks" means the professional hockey team operating pursuant to an 
NHL franchise, the owner of which is SJS LLC as of the Execution Date. 

(g} "SJS LLC" means San Jose Sharks, LLC, a Delaware limited liability company, the 
sole member of which is SSE as of the Execution Date. The term "SJS LLC" includes 
SJS LLC's predecessors and successors in interest. 

(h) "SSE" means Sharks Sports & Entertainment LLC, a Delaware limited liability 
company. 

2.1.2 Delegation of Authority by City. City has established the Arena Authority, whose purposes 
include performing an oversight role on behalf of City respecting the operation of the 
Arena Facilities and acting as a liaison to the broader community concerning 
neighborhood impacts and the operation of the Arena Facilities. From time to time City 
may delegate to Arena Authority, in whole or in part, such rights, obligations and 
functions of City hereunder as City shall deem appropriate, subject to such requirements 
and limitations as City may designate in its sole discretion. 

(a) City shall notify Manager from time to time in writing of any such delegation to 
Arena Authority, whereupon Manager shall be entitled to rely without further 
investigation upon acts of Arena Authority within the scope of its delegated 
authority as set forth in such notification from City. 

(b) Manager hereby acknowledges such delegation, and with respect thereto shall 
recognize Arena Authority for such purposes as acting on behalf of City 
hereunder. 
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2.2 

2.3 

(c) Unless otherwise provided, or the context requires otherwise, references in this 
Agreement to "City" shall include Arena Authority to the extent of its authority 
delegated to it by City from time to time, of which Manager has been notified as 
provided above. 

(d) The foregoing provisions shall not limit the authority of the City Manager to act 
on behalf of the City pursuant to any other provision of this Agreement, or in 
accordance with any City ordinance, City Council resolution, or other Applicable 
Laws. 

2.1.3 Delegation of Authority by Manager. Manager has designated the following officers as 
Manager's authorized representatives for purposes of this Agreement: President; 
Executive Vice President of Governmental Affairs; or Vice President, Finance. Instruments 
executed by any one of such officers in the name of or on behalf of Manager shall be 
deemed to be the acts of Manager for purposes of binding Manager to any obligation or 
duty hereunder. 

(a} Manager may change its designated representatives by giving written notice to 
City as provided in this Agreement. 

(b) No officer, director or other representative of Manager shall have the authority 
to bind Manager except those designated by Manager as provided herein. 

Guaranty by SJS LLC. The obligations of Manager under this Agreement (including all payment 
and performance obligations) shall' be guaranteed by SJS LLC pursuant to a Reaffirmation of 
Guaranty Agreement to be executed prior to or concurrently with this Agreement ("Guaranty") 
in the form attached as Attachment No. 7 to this Agreement. The Guaranty is a Related 
Agreement as referenced in this Agreement. 

Assignment by Manager. 

2.3.1 Requirements for Assignment. This Agreement may not be assigned, in whole or in part, 
by Manager or its Affiliates or Owners to any person or firm (an "Assignee"} unless all of 
the following requirements are satisfied: 

(a) City has approved of the Assignee as set forth in Section 2.3.2; 

(b) Manager has concurrently assigned its rights under the Hockey Use Agreement 
(described in Section 3.1.1 below) to the Assignee; 

(c} Manager and the Assignee have executed written instruments approved by City 
as set forth in Section 2.3.3; and 

(d} To the extent required by Applicable Laws, the Assignee shall be at all relevant 
times duly qualified to do business in the State of California. 

2.3.2 City Approval of Assignee. If Manager desires to assign its interest under this Agreement 
(and the Hockey Use Agreement), Manager shall first provide City with a written request 
for approval, including the name of each proposed Assignee and information regarding 
such proposed Assignee's experience, financial condition, and proposed on-site 
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supervising manager. City's approval of any proposed Assignee shall not be unreasonably 
withheld or delayed. 

(a) City may consider any or all of the following in providing or withholding its 
consent for a proposed Assignee: 

(i) Financial capacity; 

(ii) Reputation as to integrity; 

(iii) Record and experience and qualifications in managing comparable 
arenas in the United States; 

(iv) Record and reputation in dealings with local government and community 
concerns; or 

(v) Acceptance of the employment, contracting and hiring provisions set out 
in Section 14.1.2. 

If a proposed Assignee meets the above requirements, then approval of such 
proposed Assignee shall be granted. 

(b) If Manager wishes to submit a list of prospective Assignees for approval by City, 
Manager shall provide City with at least 4 names of prospective Assignees 
together with the information described above, and shall indicate which two are 
Manager's preferred choices. City may reject at most 2 of such prospective 
Assignees, but not both of Manager's preferred choices, on the basis stated in 
clause 2.3(a)(iv) above. 

(c) All persons or firms that are not expressly disapproved by City in writing within 
30 days after Manager delivers its request for approval shall be deemed 
approved. 

(d) The assignment of this Agreement to SJS LLC is hereby approved by City without 
further approval being required, provided at the time of assignment Plattner or 
the Plattner Affiliates directly or indirectly own 50% or more of the capital 
interests in Manager. 

2.3.3 Form of Assignment. To be a valid assignment under this Agreement, any Assignee must 
agree, pursuant to written instruments that are reasonably satisfactory to City, that such 
Assignee shall: (i) succeed to all of the rights and interests of Manager under this 
Agreement and the Hockey Use Agreement, and assume all of the liabilities and 
obligations of Manager thereunder (including all operating losses of Manager under this 
Agreement), and (ii) agree to cure any prior Event of Default of this Agreement committed 
by Manager. 

2.3.4 Transfer by Owners. For purposes of this Section 2.3 only, any transfer by an Owner or 
Owners, individually or in the aggregate, such that after the transfer the representations 
stated in Section 36.l(d) would cont inue to be accurate as applied to the party holding 
Manager's interest hereunder after the transfer, shall not be deemed an assignment. 
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2.3.5 Hypothecation by Secured Party. Neither a hypothecation approved or permitted as 
provided by Section 29.2.2 nor any exercise by the approved or permitted secured party 
of its remedies shall be deemed an assignment for purposes of this Section 2.3. 

SECTION 3. USE OF ARENA BY SPORTS TEAMS. 

3.1 San Jose Sharks. 

3.1.1 Definitions. ln this Agreement, the following terms shall have the meanings given below. 

(a) "Hockey Use Agreement" means the agreement, as amended from time to time 
as permitted by this Agreement, between Manager and SJS LLC governing the 
terms and conditions upon which the San Jose Sharks play their Home Games at 
the Arena, as further described below. The Hockey Use Agreement is a Related 
Agreement as referenced in this Agreement. 

(b) "Home Game" means any hockey game designated by the NHL as a home game 
of the San Jose Sharks. 

(c) "NHL" means the National Hockey League or any successor thereto. 

{d) "NHL Rules" means the constitution and bylaws, resolutions, rules and 
regulations, policies, limitations and interpretations of the NHL, as determined by 
the NHL from time to time, as in effect as of the Execution Date and/or hereafter 
enacted, made or enforced. 

(e) "Post Season" means the time period during each Term Year following the 
conclusion of the Regular Season, during which NHL teams play the division semi
finals, division finals, conference championship and Stanley Cup Championship 
games conducted by the NHL. 

(f) "Pre-Season" means the time period during each Term Year prior to the start of 
the Regular Season, during which NHL teams play pre-season games, including 
exhibition games during training camp. 

(g) "Regular Season" means the time period during each Term Year during which 
NHL teams play their regular schedule of games, as determined by the NHL. 

3.1.2 Hockey Use Agreement. The Arena is used as the regular Home Game facility for the San 
Jose Sharks pursuant to the Hockey Use Agreement. The original Hockey Use Agreement 
was executed as of October 24, 1991, and was amended by instruments dated 
December 21, 2000 and July 1, 2015. 

(a) Pursuant to the Hockey Use Agreement, as amended, the following material 
provisions {among others) are currently in effect: 

Amended and Restated 

{i) SJS LLC shall at all times during the term of the Hockey Use Agreement 
maintain an NHL team franchise in good standing named "San Jose 
Sharks" or such other name as shall be selected by SJS LLC, which in any 
event shall contain the name "San Jose." 
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{ii) The Hockey Use Agreement shall expire on June 30, 2040; provided, 
however, that if this Agreement terminates prior to such date in 
accordance with the terms hereof, the Hockey Use Agreement shall 
terminate on the date that this Agreement terminates. 

(iii) During the term of the Hockey Use Agreement, the San Jose Sharks shall 
play at least one Pre-Season Home Game and all Regular Season and 
Post-Season Home Games at the Arena. 

{iv) Manager and SJS LLC shall abide by all applicable NHL Rules. 

(b) Notwithstanding anything to the contrary contained in the Hockey Use 
Agreement, Manager and SJS LLC may amend the Hockey Use Agreement from 
time to time; provided, however, that unless Manager first obtains City's written 
consent, which consent shall not be unreasonably withheld, Manager shall not 
agree to any amendment to the Hockey Use Agreement that would: 

(i) Allow SJS LLC to assign or otherwise transfer its interests in the NHL team 
franchise to another person or entity except as permitted by the Hockey 
Use Agreement or approved by City in accordance with the procedures 
and standards set forth in the Hockey Use Agreement; 

(ii) Allow the name of the team to be changed unless it includes "San Jose" 
in the name; 

(iii) Terminate the Hockey Use Agreement prior to the termination of this 
Agreement, or extend the Hockey Use Agreement beyond the 
termination of this Agreement; 

{iv) Release SJS LLC from the obligation to maintain an NHL member team 
that plays at least one Pre-Season Home Game and all Regular Season 
and Post-Season Home Games at the Arena, except that Manager may 
permit the San Jose Sharks to play up to two Home Games per Regular 
Season in other rocations; or 

(v) Change any other provision such that it would be inconsistent with this 
Agreement, or would materially affect City's rights or Manager's 
obligations under this Agreement. 

3.1.3 Compliance with NHL Rules. Manager is obligated to comply with the NHL Rules in 
connection with Home Games played by the San Jose Sharks at the Arena, including NHL 
Rules regarding alterations and improvements to the Arena Facilities, security measures, 
Home Game schedules, advertising and promotion, customer relations, website design 
and content, and so forth. 

(a) Where applicable, the Parties shall exercise their respective rights and perform 
their obligations under this Agreement (and under the Hockey Use Agreement) in 
a manner that is consistent with the NHL Rules; provided, however, that nothing 
in the NHL Rules shall supersede or control over the express rights or obligations 
of City under this Agreement. 
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3.2 San Jose Barracuda. As of the Execution Date, the Arena is also used as a regular home game 
facility by the San Jose Barracuda, an American Hockey League (AHL) team owned by Sharks Minor 
Holdings LLC, which is a wholly-owned subsidiary of SJS LLC. 

3.2.1 Approval by City Council. At its regularly scheduled meeting on April 14, 2015, the City 
Council adopted Resolution No. 77320, pursuant to which the City consented to the use 
of the Arena as a regular home game facility by the San Jose Barracuda, as provided in the 
2010 Arena Agreement. 

(a) City confirms that the San Jose Barracuda shall continue to have the right to play 
its home games at the Arena, subject to the terms of this Agreement. 

(b) Nothing in this Agreement shall be construed as requiring that the San Jose 
Barracuda play all or any of its home games at the Arena. 

3.2.2 Use Agreement for San Jose Barracuda. Manager shall have the right to enter into, and 
to amend from time to time, a contract with SJS LLC and/or Sharks Minor Holdings LLC for 
use of the Arena by the San Jose Barracuda, upon such terms and conditions as may be 
determined by the respective parties. 

(a) Such contract shall not be subject to approval by City, but shall comply with 
Section 12.2.2 and the other applicable provisions of this Agreement. 

3.3 NBA Team. 

3.3.1 In General. Manager shall not enter into an agreement with a National Basketball 
Association ("NBA") team (or other similar professional sports team as described in 
subsection (b) below) for use of Arena Facilities as a regular home game facility without 
City's prior written approval, which approval shall not be unreasonably withheld or 
delayed if the following conditions are satisfied: 

(a) City may negotiate with the NBA team and Manager for City to receive a share of 
broadcast and ticket and other revenue generated by an NBA team 
notwithstanding any other provision of this Agreement to the contrary. 

(i) City may withhold or condition its approval of any agreement for use of 
Arena Facilities by such NBA team on a sharing of revenues, in addition 
to recovery of additional costs to City arising directly or indirectly from 
the use of Arena Facilities by such NBA team, to the reasonable 
satisfaction of City. 

(b) The provisions of this section shall also apply to any other professional basketball 
team operating as part of a league or professional basketball franchise which 
purports or seeks to be in competition with or on a parity with the NBA. 

3.3.2 Negotiations to Obtain an NBA Team. If either Manager or City wishes to engage in active 
efforts to obtain a National Basketball Association franchise ("NBA Franchise") to play its 
home games at the Arena, the following provisions shall apply: 

(a) Initial Discussions. Upon notice from either Party of its desire to obtain an NBA 
Franchise for the Arena, the Parties shall meet and confer regarding t he best way 

Page 10 of 133 
Amended and Restated 
Arena Management Agreement T-2844.007 /1547617 



RD:EK 
8/13/18 

(b) 

(c) 

to market the Arena to the NBA and to its individual member clubs as a long term 
home venue for an NBA Franchise, and regarding the general terms and 
conditions (including rent, marketing and advertising, ticket and suite sales and 
customer services and relations) as may at the time prevail for existing long term 
leases between NBA Franchises and arena venues in the United States and 
Canada taking into consideration conditions existing at the Arena and in other 
similar venues in which an NBA and an NHL team both play all of their respective 
home games. 

NBA Letter of Intent. Both Manager and City will act in a timely and diligent 
manner and will use their best efforts to agree on the general terms and 
conditions for a lease between an NBA Franchise and the Arena to be presented 
to either the NBA or an NBA Franchise {"NBA Letter of Intent") and to prepare 
for successful marketing of the Arena prior to any presentation to the NBA. 

No Conflict with Existing Contracts. Any lease entered into between Manager and 
an NBA Franchise or City and an NBA Franchise shall not be in conflict with the 
terms and conditions of any then-existing leases in effect for Arena use and/or 
management, including the Hockey Use Agreement and any contract with respect 
to the San Jose Barracuda, and shall not supersede any priority scheduling rights 
or other provisions of such existing contracts in effect for Arena use. 

3.3.3 No Obligation to Pay Costs. Nothing contained in this Section 3.3 or any other section of 
this Agreement shall obligate or be construed to obligate either City or Manager to pay 
any costs of relocation, inducement, territorial fee, construction of facilities, or any other 
costs associated with obtaining an NBA Franchise. The Parties shall share equally any 
third party costs they incur in the marketing of the Arena to the NBA provided such costs 
are mutually agreed upon in advance. 

3.3.4 NBA Financial Impacts. 

(a) Prior to entering into any NBA Letter of Intent to lease the Arena to an NBA 
Franchise, Manager and City shall promptly negotiate in good faith to determine 
the total amount, if any, of material adverse economic effect ("NBA Financial 
Impacts") to Manager over the remaining Term of this Agreement likely to be 
caused by such proposed NBA Letter of Intent and the method for reimbursement 
to Manager by City or other appropriate party for such agreed upon NBA Financial 
Impacts to Manager. NBA Financial Impacts claimed by Manager may include the 
following: 

Amended and Restated 

(i) Operating Expenses incurred less Operating Revenues generated as a 
direct result of an agreement with an NBA Franchise; 

(ii) Reductions in other Operating Revenues at the Arena attributable to an 
agreement with an NBA Franchise; and 

(iii) Adverse impacts on advertising at the Arena and sponsorship revenues 
and suite sales directly attributable to an agreement with an NBA 
Franchise. 
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(b) If the Parties agree on such NBA Financial Impacts, then the Parties shall further 
agree in writing as to the form and method of payment of such NBA Financial 
Impacts to Manager and the scope of City's further indemnity, if any, to Manager 
as to such matters, which agreement shall be binding on both Manager and City. 
However, if the Parties are not able to mutually agree on the NBA Financial 
Impacts, then City may proceed to enter into such NBA Letter of Intent with the 
NBA Franchise within 30 days thereafter. In such event, either Party may submit 
the dispute as to NBA Financial Impacts to Mediation as a Disputed Matter 
pursuant to Section 39. 

3.4 Other Teams. 

3.4.1 Consent Required for Home Game Facility. If Manager proposes to allow use of the Arena 
as a regular home game facility by any professional sports team other than those referred 
to above, City may negotiate with Manager for City to receive additional payments from 
Manager under this Agreement to recover additional costs to City incurred by City in 
performing its obligations hereunder or resulting directly or indirectly from the regular 
use of Arena by such other professional sports team, notwithstanding any other provision 
of this Agreement to the contrary. City may withhold or condition its approval of any 
agreement for regular use of the Arena by such other professional sports team on 
additional payments to City for recovery of such additional costs to City to the reasonable 
satisfaction of City. 

3.4.2 Occasional Use of Arena by Sports Teams. Manager may allow professional sports teams 
(including NBA Franchise teams) to play occasional games and hold other occasional 
events at the Arena without the prior consent of City; provided, however that such use 
shall be subject to all other applicable terms and conditions of this Agreement. 

Section 4. PROTECTION OF MARKET AREA. 

4.1 Radius Clause. The intent of this Section 4.1 is to focus Manager's management and promotional 
efforts on events held in San Jose. 

4.1.1 Booking or Staging of Events. During the Term, Manager shall not book or assist in the 
booking, promotion, co-promotion or staging of events within a 75 mile radius of the 
Arena Facilities, except that such restriction shall not apply to the following: 

(a) Any event that is necessary and in conjunction with the promotion of the same 
or similar event at the Arena; or 

(b) Any event at another facility located within the City of San Jose, including those 
owned by City or San Jose State University, subject to the advance written 
approval of City, which approval will not be unreasonably withheld. 

4.1.2 Management or Operation of Similar Facilities. During the Term, Manager shall not build, 
construct, manage or operate any substantially similar public assembly facility or facilities 
within a 75 mile radius of the Arena Facilities, unless Manager first obtains the express 
written approval of City as follows: 

(a) City recognizes the changing circumstances in the market and consequently, City 
will review on a case-by-case basis any proposal from Manager to promote, 
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manage or operate a substantially similar public assembly facility or facilities 
within a 75 mile radius of the Arena Facilities. 

(b) Authorization to proceed with such undertaking shall be decided promptly after 
a request is made by Manager, and will be based on an evaluation by City as to 
whether the expanded operation (i) will protect or enhance Manager's ability to 
secure first-rate entertainment at the Arena, and {ii} will not adversely affect 
attendance achieved at non-hockey events at the Arena. 

{c) Information provided by Manager relating to its request, which is identified by 
Manager as confidential trade secret information, will be treated by City as such 
and will not be disclosed without prior written notice to Manager and an 
opportunity for Manager to prevent disclosure to others through any appropriate 
legal means. 

4.2 Right of First Opportunity to Manage Other Facilities. The intent of this Section 4.2 is to protect 
Manager's substantial investment in the Arena Facilities by helping to ensure the continuing 
success of the Arena through coordinated management of any competing facility that is financially 
supported by City. 

4.2.1 Right of First Opportunity. 

(a) During the Term, if City constructs, finances, financially supports (for example, by 
credit enhancement) or participates in the construction of an arena or 
comparable facility (including an amphitheater) having fixed seating capacity in 
excess of 5,000 located in San Jose which is to be used for events typically held in 
comparable major arenas (a "Competing Facility"), then City shall grant (or cause 
the grant) to Manager of the first opportunity to manage such Competing Facility. 

(i) Any action by City in its regulatory or police power capacity (e.g., 
planning, zoning, plan approval, code enforcement and inspection) shall 
not be construed as "participation in construction" for purposes of this 
section. 

(b) If Manager elects to exercise its right to manage the Competing Facility, Manager 
shall be compensated with a reasonable fee or with a profit and loss position as 
the Parties may agree. Any terms and/or conditions offered to Manager shall be 
the same as would be offered to a third party manager-, 

(c} If Manager does not elect to exercise its right to manage the Competing Facility, 
City shall not execute a contract with a third party to manage such Competing 
Facility on terms more favorable than those offered to Manager without first 
offering those terms to Manager. 

4.2.2 No Right to Terminate Agreement. City's involvement in the construction or financing of 
a Competing Facility shall not give rise to any right on the part of Manager to terminate 
this Agreement under Section 38.3.3, provided that Manager has been offered the right 
to manage the Competing Facility as described above. 

4.2.3 Excluded Facilities. This Section 4.2 shall not apply to (i) any outdoor stadium used for 
professional sports games such as football, soccer or baseball, or (ii) any facility used for 

Page 13 of 133 
Amended and Restated 
Arena Management Agreement T-2844.007 /1547617 



RD:EK 
8/13/18 

recreation, entertainment, cultural or civic activities presented through City's Parks and 
Recreation Department, Office of Cultural Affairs or community and cultural arts 
organizations, including school facilities, the Performing Arts Center, Civic Auditorium and 
the Convention Center. 

PART TWO 
PRIMARY ECONOMIC TERMS 

SECTION 5, TERM. 

5.1 Period of Agreement. The term of this Agreement ("Term") shall be 25 years, subject to the 
following: 

5.2 

5.1.1 Dates. The Term shall commence on July 1, 2015 ("Commencement Date") and terminate 
on June 30, 2040, subject to earlier termination in accordance with Section 5.2.1 or other 
applicable provisions of this Agreement ("Termination Date"). 

5.1.2 Term Periods. The Term shall be divided into the following separate periods of time: 

(a) The first period ("Term Period One") shall be July 1, 2015 to June 30, 2018. 

(b) The second period ("Term Period Two") shall be July 1, 2018 to June 30, 2025. 

(c) The third period ("Term Period Three") shall be July 1, 2025 to June 30, 2040 or 
earlier Termination Date. 

5.1.3 Term Year. A "Term Year" shall consist of 12 consecutive calendar months during the 
Term, beginning on July 1st of a calendar year and ending on June 30t h of the following 
calendar year. The first Term Year shall be referred to as "Term Year 15/16." Similarly, 
each subsequent Term Year shall be referred to by the last two digits of its beginning and 
ending calendar years, such as "Term Year 16/17" and so forth. 

Manager's Termination Rights. 

5.2.1 Early Termination Right. Manager shall have the right ("Early Termination Right") to 
terminate this Agreement as of the last day of any Term Year beginning with Term 
Year 24/25 (i.e., the earliest date that Manager may terminate is June 30, 2025); provided, 
however, that in order to exercise the Earfy Termination Right, Manager must deliver 
written notice ("Early Termination Notice") to City at least three years prior to the date 
of termination. For example, to terminate on June 30, 2025, Manager must deliver an 
Early Termination Notice to City no later than June 30, 2022. 

(a) Manager may exercise its Early Termination Right for any reason, or for no 
reason, in Manager's sole and absolute discretion. 

(b) Manager's Early Termination Notice to City shall specify a Termination Date that 
is June 30th of a year and is at least three years following the date of delivery of 
the Early Termination Notice. 
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(c) From and after timely delivery of an Early Termination Notice to City, the 
Termination Date for all purposes under this Agreement shall be deemed to be 
the date specified in the Early Termination Notice. 

(d) Upon Manager's request following the delivery of an Early Termination Notice, 
City shall deliver a written confirmation to Manager acknowledging the revised 
Termination Date as specified in the Early Termination Notice. 

5.2.2 Extraordinary Termination Right. Notwithstanding anything in this Agreement to the 
contrary, if Manager obtains land (through fee ownership or leasehold rights) and 
entitlements to develop a new arena at any location within the City's jurisdictional limits, 
then Manager may terminate this Agreement on the date that the new arena is 
substantially completed. The Parties anticipate that prior to construction of the new 
arena, other relevant terms and conditions regarding the disposition of the existing Arena 
Facilities and the use of the new arena will be determined. 

SECTION 6. ANNUAL FEES. 

6.1 Amount and Types of Payments. On or before August 1st of each Term Year during t he Term, 
Manager shall pay to City the following types and amounts of fees (collectively, "Annual Fees"), 
some of which shall be allocated by City for specific uses, as set forth below: 

6.1.1 Unrestricted Payments. 

(a) During Term Period One, Manager shall make the following payments to City, for 
which City shall have unrestricted use: 

(i) $5,425,000 shall be due on August 1, 2015. 

(ii) $4,675,000 shall be due on August 1, 2016. 

(iii) $4,675,000 shall be due on August 1, 2017. 

(b) During Term Period Two and Term Period Three, all payments made by Manager 
must be used by City pursuant to the restrictions set forth below. 

6.1.2 Capital Reserve Fund Contributions. Manager shall make the following payments to City 
on August 1st of each Term Year, which City shall deposit into the Capital Reserve Fund 
(defined in Section 28.1) to be used only for Capital Projects as described in Section 28: 

(a) During Term Period One, $750,000 shall be due on August 1st of each Term Year. 

(b) During Term Period Two, $1,700,000 shall be due on August l51 of each Term Year. 

(c) During Term Period Three, $4,300,000 shall be due on August l51 of each Term 
Year. 

6.1.3 No Other Payments Due. The Annual Fees payable by Manager, together with the 
performance by Manager of its other obligations under this Agreement, constitute full 
market consideration for Manager's rights to use, occupy, possess, control, brand, 
operate and make a profit from the Arena Facilities (including the Arena FF&E) during the 
Term in accordance with this Agreement (collectively, "Possessory Interest Rights"}. 
Except as otherwise expressly provided in this Agreement, Manager shall have no 
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6.2 

obligation to make any other payments of any type to City for its Possessory Interest 
Rights, regardless of whether such types of payments: (i) are characterized as rent , 
additional rent, cost reimbursements, naming rights payments, parking lot fees, ticket 
revenues, advertising revenues, hockey revenues, use fees, suite rentals, media 
distribution fees, or otherwise; or {ii) are common in the sports and entertainment 
industry, now or in the future. 

Fee Credits. Manager shall be entitled to a reduction in the amount of Annual Fees payable under 
this Agreement (in each case, a "Fee Credit") under the circumstances described below. Following 
the determination of the amount of any Fee Credit, Manager may deduct the Fee Credit from the 
Annual Fees due for the following Term Year. If the Fee Credit exceeds the amount of the Annual 
Fees due for the following Term Year, then City shall pay the difference to Manager by August 1st 

of that following Term Year. Each Fee Credit described below is independent and cumulative of 
all other Fee Credits that may apply. 

6.2.1 lot D Credit. If lot D is sold to a third party, or if Manager's use of lot Dis substantially 
or partially blocked or restricted due to construction work by City or a third party or due 
to another legal or physical condition that is not within Manager's reasonable control, 
then Manager shall be entitled to a Credit against Annual Fees ("Lot D Credit") as fol lows: 

{a) If fee title to Lot D is sold for a public or private development project in 
accordance with Section 18.2, the Lot D Credit shall be $280,000 per year. For 

the Term Year in which Manager's right to use Lot D is terminated, such Lot D 
Credit shall be prorated based on the number of Events (defined below) 
remaining in the Term Year following the date of termination compared to the 
total number of Events in such Term Year. 

(b) If Manager's use of Lot Dis substantially or partially blocked or restricted due to 
construction work or other legal or physical condition that is temporary, the 
amount of the Lot D Credit shall be as described below. Such Lot D Credit shall 
be applicable for t he entire duration of the construction work or condition, but 
shall be prorated based on the number of Events for which Manager's use of Lot 
D is blocked or restricted ·compared to the total number of Events in the 
applicable Term Year. 

(i) If ingress and egress to Lot D is blocked or restricted for more than five 
consecutive calendar days, so that vehicles cannot reasonably enter or 
exit Lot D, the amount of the Lot D Credit shall be $280,000 per year, 
prorated as described above. 

(ii) If 85% or more of the parking spaces are blocked or restricted for more 
than five consecutive calendar days, the amount of the lot D Credit shaft 
be $280,000 per year, prorated as described above. 

(iii) If ingress and egress to Lot D is not blocked or restricted, but more than 
15% and less than 85% of the parking spaces are blocked or restricted for 
more than five consecutive calendar days, the amount of the Lot D Credit 
shall be a fraction of $280,000 per year, prorated as described above and 
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based on the number of unusable parking spaces to the total number of 
parking spaces in Lot D. 

(iv) If ingress and egress to Lot D remains open, and Manager retains full use 
of 85% or more of the parking spaces, there shall be no Lot D Credit. 

(c) An "Event" means any sports, entertainment, educational, recreational, cultural, 
civic, or other activity, gathering, performance, production, show or event 
conducted at the Arena for which admission is controlled via a pass, ticket or 
other means. There may be up to three Events on the same Event Day. 

(d) An "Event Day" means a calendar day on which one or more Events occur. 

(e} Nothing herein shall limit Manager's exclusive right to use and manage Lot D 
during the entire Term, subject to City's right to terminate Manager's use under 
certain circumstances as specified in Section 18.2. 

6.2.2 Cost Increase Credits. Manager shall be entitled to a Fee Credit ("Cost Increase Credit") 
in each case for any of the following that may be applicable from time to time during the 
Term: {i} Disallowed Tax Increases as described in Section 10.2; {ii) City's share of 
Possessory Interest Taxes as described in Section 10.3; and (iii) Living Wage Expenses as 
described in Section 10.4. 

6.2.3 Force Majeure Credits. Manager shall be entitled to a Fee Credit ("Force Majeure Credit"} 
if Manager's use of the Arena Facilities or any material portion thereof is blocked, reduced 
or restricted {either permanently or temporarily) for more than five calendar days due to 
any of the following events: (i) a Casualty as described in Section 31.1; (ii) a Taking as 
described in Section 34.1; or (iii) any other Force Majeure Event as described in 
Section 37 .1. In each case, the amount of the Fee Credit shall be determined in 
accordance with the following: 

(a) The amount of the daily Fee Credit shall be equal to the amount of Annual Fees 
payable for the Term Year in which the applicable event occurs, divided by 365. 

(b) The number of days for which the daily Fee Credit shall apply shall be equal to the 
number of days (including the first five days) during which the Arena Facilities are 
rendered unusable as a public entertainment facility for hockey games and/or 
other forms of entertainment as contemplated by this Agreement, with full 
seating, vending, concessions, advertising and on-site parking capacity. 

6.2.4 City Default Credit. Manager shall be entitled to a Fee Credit ("City Default Credit") 
pursuant to Section 38.2.1 if City has committed an Event of Default that can be cured 
with the payment of money only, and City fails to make such payment within 20 days 
following the Default Determination Date. 

6.3 General Payment Terms. Manager's obligation to pay the Annual Fees shall be subject to the 
following additional general terms: 

6.3.1 Method of Payment. The Annual Fees shall be paid in US Dollars, by means of a check 
made payable to the City of San Jose and delivered to the Arena Authority, or by such 
other method of payment or to such other address as may be requested by City. 
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6.3.2 Proration of Payments. Unless otherwise provided in this Agreement (such as for an Event 
of Default}, all Annual Fees and other obligations payable or calculated on the basis of a 
specified time period shall be equitably prorated if the actual time period is shorter or 
longer than the specified period. 

(a} For example, if the Term terminates prior to June 30th of a Term Year (such as in 
the case of a Casualty), the Annual Fees for that Term Year shall be prorated 
based on the number of days from the start of the Term Year to the actual 
Termination Date. 

(b) Where paym'ent obligations vary based on the number of Event Dates, such 
proration shall be based on the number of Event Dates in the applicable period 
rather than calendar days. 

6.3.3 Refunds. Any refunds due from City to Manager shall be payable within 180 days 
following receipt of a written statement from Manager to City with reasonable detail and 
supporting documents describing the reasons for the refund and the calculation of the 
amount of the refund. 

SECTION 7. CAPITAL RESERVE FUND CONTRIBUTIONS. 

7.1 

7.2 

Maintenance of Capital Reserve Fund. The Parties shall maintain a Capital Reserve Fund to 
provide a source of funding for Capital Projects as described in Section 28.1. As of the 
Commencement Date the Capital Reserve Fund shall include the balance remaining in the capital 
reserve fund under the 2000 Amended Agreement, and thereafter shall be funded as described 
in Section 7 .2. 

7.1.1 Control of Fund. City shall control the Capital Reserve Fund, but disbursements from the 
Capital Reserve Fund shall be made only for Capital Projects in accordance with Section 
28.2. 

7.1.2 Interest. City shall maintain the Capital Reserve Fund in an interest-bearing account with 
a financial institution selected by City in its reasonable discretion. All interest earned on 
such account shall be added to the Capital Reserve Fund. 

7.1.3 Roll-Over. Any monies in the Capital Reserve Fund (including interest earnings) not spent 
in any given Term Year shall remain in the account and constitute part of the Capital 
Reserve Fund without affecting City's continuing obligation to make payments to the 
Capital Reserve Fund in subsequent Tenn Years. 

7.1.4 Reporting. City shall keep reasonably detailed records of all deposits to and 
disbursements from the Capital Reserve Fund, in accordance with City's standard 
practices and procedures. Manager shall have the right to inspect and/or receive copies 
of all records relating to the Capital Reserve Fund upon reasonable prior request. 

7 .1.5 Termination. Upon termination of this Agreement, all monies in the Capital Reserve Fund 
shall belong to City. 

Payments to Capital Reserve Fund. The Parties shall make payments to the Capital Reserve Fund 
as follows: 
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7.3 

7.2.1 One-Time Payment. In Term Year 15-16, from its own funds, City shall make a one-time 
payment of $6,000,000 to the Capital Reserve Fund in addition t o the annual payment 

described below. 

7.2.2 Annual Payments. No later than August 1st of each Term Year, the Parties shall each make 
payments to the Capital Reserve Fund as follows: 

(a) ForTerm Period One, payments to the Capital Reserve Fund shall total $1,500,000 

each Term Year, as follows: 

(i) $750,000 shall be paid from the funds paid by Manager to City as 
described in Section 6.1.3(a); and 

(ii) $750,000 shall be paid by City from its own funds. 

(b) For Term Period Two, payments to the Capital Reserve Fund shall total 
$4,000,000 each Term Year, as follows: 

(i) $1,700,000 shall be paid from the funds paid by Manager to City as 
described in Section 6.1.3(b); and 

(ii) $2,300,000 shall be paid by City from its own funds. 

(c) For Term Period Three, payments to the Capital Reserve Fund shall total 

$4,300,000 each Term Year, as follows: 

(i) $4,300,000 shall be paid from the funds paid by Manager to City as 
described in Section 6.1.3(c); and 

(ii) $-0- shall be paid by City. 

Effect of Fee Credits. Notwithstanding the provisions of Section 7.2, if Manager is entitled to a 

Fee Credit during Term Period Two or Term Period Three (which would reduce Manager's Capital 
Reserve Fund Contributions under Section 6.1.2), then the payments to the Capital Reserve Fund 
shall be modified as described below. 

7.3.1 Lot D Credit. If Manager is entitled to a Lot D Credit in accordance with Section 6.2.1, 

then Manager's payments to the Capital Reserve Fund shall be reduced by the amount of 
such Lot D Credit, but City's payments shall not change, so that the total payments to the 
Capital Reserve Fund shall be reduced by the amount of the Lot D Credit. 

7.3.2 Cost Increase Credits. If Manager is entitled to a Cost Increase Credit in accordance with 
Section 6.2.2, then Manager's payments to the Capital Reserve Fund shall be reduced by 
the amount of such Cost Increase Credit, and City's payments to the Capital Reserve Fund 

shall be increased by the same amount, so that the amount of the total payments remains 
the same. 

7.3.3 Force Majeure Credits. If Manager is entitled to a Force Majeure Credit in accordance 
with Section 6.2.3, then Manager's payments to the Capital Reserve Fund shall be reduced 

by the amount of such Force Majeure Credit, but City's payments shall not change, so that 
the total payments to the Capital Reserve Fund shall be reduced by the amount of the 

Force Majeure Credit. However, nothing herein shall be deemed to be a waiver of 
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7.4 

7.5 

Manager's or City's rights to seek recovery of its losses from insurance policies carried by 
either Party, in accordance with Part Nine of this Agreement. 

7.3.4 City Default Credit. If Manager is entitled to a City Default Credit in accordance with 
Section 6.2.4, then Manager's payments to the Capital Reserve Fund shall be reduced by 
the amount of such City Default Credit, and City's payments to the Capital Reserve Fund 
shall be increased by the same amount, so that the amount of the total payments remains 
the same. 

Effect of Termination Notice. If for any reason this Agreement is terminated early (whether 
because Manager delivers to City an Early Termination Notice in accordance with Section 5.2.1, 
or Manager obtains entitlements to develop a new arena as described in Section 5.2.2, or this 
Agreement is terminated in accordance with Section 38.3.3 due to an uncured Event of Default), 
then City's obligatory payments to the Capital Reserve Fund shall be reduced to the amounts 
necessary to keep the Arena Facilities in good working condition for the remainder of the 
shortened Term. Such amounts shall be determined by the Parties in accordance with the 
procedures for agreeing on a Capital Budget as described in Section 28.2. 

Enhancement Fund to be Terminated. In addition to the Capital Reserve Fund, under the 2000 
Amended Agreement a separate fund was maintained ("Enhancement Fund") to provide a source 
of funding for certain Capital Enhancements as defined in Section 28.1.1. Both Parties have 
completed their past obligations for such Capital Enhancements and related debt service 
payments, and no further payments to the Enhancement Fund shall be required under this 
Agreement. Any remaining balances in the Enhancement Fund shall be disbursed in accordance 
with the procedures set forth in Section 28.2, to pay for expenses related to signage fixtures or 
any other Capital Enhancements. 

SECTION 8. OPERATING EXPENSES. 

8.1 Manager's General Responsibility. Except as otherwise expressly provided in Section 8.2 or other 
applicable provisions of this Agreement, Manager shall be solely responsible for paying all costs 
and expenses reasonably necessary to perform Manager's Management Duties as described in 
Section 12.1.2 and to pay for Ordinary Maintenance and Repairs as d€scribed in Section 13.1.1) 
(collectively, "Operating Expenses"). Expenses incurred for Capital Repairs and Replacements as 
described in Section 28.1.1 are not part of Operating Expenses, and shall be funded through the 
Capital Reserve Fund in accordance with Section 28. 

8.1.1 Manager Responsible for Operating Losses. If Operating Expenses are greater than 
Operating Revenues (defined in Section 9.1), there wm be cash losses ("Operating 
Losses"). Manager shall be solely responsible for obtaining funding from its own 
resources in order to cover such Operating Losses, such as cash contributions from 
Manager's members, financing from third party lenders, and so forth. 

8.1.2 limitation on City Obligations. In no event shall City be obligated to pay or reimburse 
Manager for any Operating losses. Further, except as otherwise expressly provided in 
this Agreement, City shall not be liable to any of the Manager Invitees, Manager's lenders, 
sports franchisors, or other third parties for acts of Manager or for any other expenses 
arising out of Manager's operation and maintenance of the Arena Facilities. 
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8.2 City's Responsibility. The following is a summary of certain Operating Expenses for which City is 
responsible. Payment for such Operating Expenses shall be made at City's cost, from City's own 
resources. 

8.2.1 Traffic Control Ser"llices. During Term Period One only, City shall be responsible for the 
cost of Off-Site Traffic Control Services (defined in Section 24.2) including traffic control 
during San Jose Sharks games and all other Events, subject to the following: 

(a} If Manager requests that City approve the use of the Arena as a regular home 
game facility for a professional sports team other than the San Jose Sharks, City 
may condition its approval on Manager's agreement to pay the cost of Off-Site 
Traffic Control Services for such use. 

(b) As of the Commencement Date of this Agreement, Manager has agreed to be 
responsible for the cost of Off-Site Traffic Control Services for the San Jose 
Barracuda (American Hockey League}. 

(c} During Term Period Two and Term Period Three, Manager shall be responsible 
for the cost of all Off-Site Traffic Control Services, whether for professional sports 
teams (including the San Jose Sharks} or other Events, subject to Section 24.2. 

8.2.2 Parking for Arena Employees. During Term Period One only, City shall provide parking on 
Event Days for Arena employees in accordance with Section 19.2, at City's sole cost. 
During Term Period Two and Term Period Three, Manager shall pay for the cost of 
providing all parking needed for Arena employees. 

8.2.3 Arena TPMP Operations and Management. Subject to Sections 8.2.1 and 8.2.2 and other 
applicable provisions of this Agreement, during the entire Term, City shall implement the 
Arena TPMP as described in Section 23.1 {as modified from time to time in accordance 
with this Agreement), including operations and management of traffic and parking. 
Without limiting the foregoing, the current Arena TPMP provides for implementation of 
the following: 

(i) Signal Central staffing 

(ii) Parking and code enforcement staffing 

(iii) Neighborhood litter removal and clean up 

(iv) Signal timing plan development 

(v) Traffic and parking studies 

(vi) Traffic signal system upgrades 

(vii) Traffic signage (static and portable) 

(viii} Minor public capital improvements 

(ix} Residential permit parking program 

(x} Public information material 
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8.2.4 Arena Authority and Administration of Agreement. During the entire Term, City shall 
provide, at its sole cost, all funding for the Arena Authority (including personnel, program, 
and general operating expenses) and for all other services, facilities, infrastructure, and 
resources reasonably necessary to manage and implement City's obligations under this 
Agreement; oversee Manager's obligations und,er this Agreement; and coordinate 
communications between and among Manager, City, and third parties on all matters 
relating to the Arena or this Agreement; provided, however, that such obligation shall be 
subject to the following: 

(a) A portion of such funding may be generated by Manager's lease of Suite C-11 
from City upon mutual agreement by the Parties. 

(b) A portion of such funding shall be paid by Sharks Ice, LLC, under its lease 
agreement with City for the Ice Center. 

(c) Manager shall provide, at no cost to City, permanent office space in the Arena for 
the Arena Authority, and certain other space on an as-available basis, all as 
described in Section 11.4.1. 

8.2.5 Insurance for Arena Facilities. During the entire Term, City shall maintain, at its sole cost, 
property insurance covering the Arena Facilities, as described in Section 30. 

8.2.6 Pre-Existing Environmental Conditions. During the entire Term, City shall be solely 
responsible for all repairs to the On-Site Parking Facilities that involve penetrations in or 
removal, replacement or breaking of the asphalt surfaces, and for Remediation of all Pre
Existing Hazardous Substances, as described in Section 27. 

8.2.7 Other City Obligations. City shall also be solely responsible for all Operating Costs (if any) 
payable in connection the fulfillment of City's express obligations under this Agreement, 
including as described in Section 17.2.1 (maintenance of public roadway signs); Section 
19.4 (fulfillment of City's parking obligations); and 28.4.2 (Code Upgrade Work with 
respect to City's Original Improvements). 

8.3 Governmental Services. Nothing in this Agreement shall modify City's obligation to provide 
municipal services to or for the benefit of Manager, the Arena, and the customers of the Arena 
on the same basis (and for the same fees, if any) as such services are provided to other members 
of the public under similar circumstances, including emergency fire, medical and police services; 
off-site street sweeping and trash removal; water, sewer and other utility services; crowd control 
for protected speech; and the like. 

SECTION 9. OPERATING REVENUES. 

9.1 Manager's General Benefit. Except as otherwise expressly provided in this Agreement, as 
between City and Manager, Manager shall be entitled to all income, receipts, fees and other 
revenues generated by the operation of the Arena Facilities ("Operating Revenues"), including 
revenues from use or license agreements, subleases, concessions, food and beverage sales, On
Site Parking Facilities, retail sales, ticket sales, suite rentals, naming rights, image rights, signage, 
advertising, broadcast or other media distribution rights, websites, social media platforms, mobile 
applications, special promotions, and the like. 
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9.1.1 Manager Entitled to Operating Profit. If Operating Expenses are less than Operating 
Revenues, there will be cash profits ("Operating Profits"). Manager shall be solely 
entitled to Operating Profits, if any, from the Arena operations. 

9.1.2 City Prohibited from Charging Fees. City shall have no right to directly or indirectly impose 
any fees or charges against any of the Manager Invitees (defined in Section 27.1.1} in 

connection with the use and operation of the Arena Facilities, except to the extent 
expressly provided in this Agreement. This provision shall not be construed to prohibit 
the sponsors or organizers of City Events or Community Events from charging admission 
fees to such Events. 

9.1.3 New Revenue Sources. Subject to future discretionary approvals by City where necessary 
(including amendments to City's sign ordinance), and subject to conformance with the 
Governing Standards (defined in Section 12.1.3), Manager shall be entitled, at its cost 
(except as otherwise provided in this Agreement), to create new or expanded revenue 
sources and to retain all net Operating Revenues from such new or expanded revenue 
sources, whether or not funding for any prerequisite Capital Projects comes from the 
Capital Reserve Fund (if allowed under this Agreement) or from Manager's own funds. 
Examples of such Operating Revenues include the following: 

(a) All revenues generated from digital signage structures installed by Manager along 
freeways in order to promote Arena Events, the San Jose Sharks, and Manager's 
other Affiliates (including SJS LLC) and their sponsors, as described in Section 17. 

(b) All revenues generated from new Capital Enhancements (such as an atrium bar), 
as defined in Section 28.1.1. 

(c) All revenues generated from licensing of additional areas of the Arena Facilities 
for naming and branding rights, and the installat ion of new associated signage, as 
described in Section 16. 

(d) All revenues generated from distilled spirits advertising in additional locations 
throughout the Arena Facilities pursuant to a new Alcohol Advertising Plan, as 
described in Section 14.1.5. 

SECTION 10. TAXES AND OTHER GOVERNMENTAL CHARGES. 

10.1 General Obligation to Pay. During the Term, Manager shall pay or cause to be paid, before 
delinquency, all applicable fees, charges and Taxes resulting from Manager's possession, 
occupancy, management and use of the Arena Facilities, subject to the terms and conditions of 
this Section 10. 

10.1.1 Notices. City shall promptly forward to Manager any notices or other information that 
City receives with respect to any Tax or proposed New Tax (defined below) applicable to 
the Arena Facilities, to the same extent that such informat ion is delivered to City as t he 
record owner of the Arena Land. 

10.2 Disallowed Tax Increases. Manager shall be entitled to deduct from the Annual Fees, as a Cost 
Increase Credit pursuant to Section 6.2.2, any Disallowed Tax Increases (defined below) that are 
payable by Manager or any other Manager-Related Taxpayers. 
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10.2.1 Definitions. For purposes of this Agreement, the following terms shall have the meanings 
given below: 

(a) "Governmental Authority" means any federal, state, regional or local 
governmental entity, political subdivision, agency, district, department, board, 
bureau, commission, authority or other administrative or regulatory body having 
jurisdiction over the Arena or Manager. 

(b) "City Authority'' means City and/or any other Governmental Authority that is 
formed by or under the control of City, including the Arena Authority. 

(c) "City-Approved Assessment District" means an assessment district in which ariy 
City Authority owns one or more parcels of real property, provided that the City 
Authority (as the owner of such property) has voted affirmatively for the 
assessments to be imposed by such district. 

(d) "City Invitees" has the meaning given in Section 27.1.1 

(e) "SARA" means the Successor Agency to the R~development Agency of the City of 
San Jose. 

(f) "Manager Invitees" has the meaning given in Section 27.1.1. 

(g) "Possessory Interest Tax" means a property tax assessed under California law 
based on Manager's property rights under this Agreement and the resulting 
taxable interest held by Manager in the Arena Facilities. 

(h) "Tax" means all of the following: 

(i) Any "general tax" or "special tax" as defined by Section 1 of Article 13C 
of the California Constitution, which is imposed by any Governmental 
Authority, regardless of the manner of imposition or the b~neficiary, for 
the purpose of raising funds for general or specific governmental 
purposes; and 

(ii) Any "assessment" as defined by Section 2 of Article 13D of the California 
Constitution, which is imposed upon real property by any Governmental 
Authority for a special benefit conferred upon the property; and . 

(iii) A "fee" or "charge" as defined by Section 2 of Article 13D of the 
California Constitution, which is imposed upon a parcel or upon a person 
as an incident of property ownership, including a user fee or charge for 
a "property-related service" as defined by Sections 2 and 6 of said 
Article 13D. 

(i) "New Tax" means (i) any Tax that is not imposed as of the Commencement Date, 
or (ii) that portion of any existing Tax that is extended or increased following the 
Commencement Date. 

(j) "Disallowed Tax Increases" means any or all of the following New Taxes that are 
imposed or assessed by any City Authority or City-Approved Assessment District, 
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to the extent that any City Authority (other than SARA) or City-Approved 
Assessment District receives revenues or other funding therefrom: 

(i) Any New Tax on tickets or other admission to sporting or entertainment 
events, to the extent applicable to the Arena; 

(ii) Any New Tax on parking or other New Tax that principally targets the 
Arena or the use of the Arena; 

(iii) Any New Tax on parking or other New Tax for which at least 25% of 
revenues are generated by Manager and/or Manager Invitees; 

(iv) Any New Tax payable in connection with a special benefit district, 
maintenance district, business district, or other assessment district that 
includes the Arena and which is not expressly approved by Manager; 

(v) Any New Tax on gross receipts, income, capital gains, or sales generated 
by activities at the Arena, unless such Tax is one of general application 
imposed or assessed against all applicable taxpayers within the 
jurisdiction of the relevant City Authority; and 

(vi) Any New Tax on water, electricity, gas and local telephone services 
provided to the Arena. 

10.3 Possessory Interest Taxes. Manager acknowledges that its interest under this Agreement may 
create a taxable property interest that is subject to Possessory Interest Tax, and that Manager 
shall be obligated to pay any such Tax, subject to the following: 

10.3.1 Cooperation by City. City agrees to cooperate with Manager and use reasonable efforts 
to obtain the lowest possible valuation or assessment of any Possessory Interest Taxes 
imposed in connection with this Agreement. 

10.3.2 Credit for City's Allocation of Possessory Interest Taxes. To the extent that a Possessory 
Interest Tax is assessed and payable by Manager, Manager shall be entitled to deduct 
from the Annual Fees, as a Cost Increase Credit pursuant to Section 6.2.2, any portion of 
such Possessory Interest Tax that is allocated to and received by City or any other City 
Authority (except SARA). 

10.4 Living Wage Exemption. Manager shall be exempt from City's living wage requirements, in 
accordance with the following: 

10.4.1 Living Wage Policy. Council Policy 3-3 ("Living Wage Policy") requires that employers who 
are awarded certain service contracts with City or who receive certain levels of direct 
financial assistance from City must pay their employees a specified wage and provide 
other specified employment benefits. The Living Wage Policy does not apply to leases 
with tenants who do not have service contracts with City or receive direct financial 
assistance from City. 

10.4.2 Application of Living Wage Policy to Arena Facilities. City hereby reaffirms that the Living 
Wage Policy does not apply with respect to the use, operation, maintenance, repair, 
improvement, or management of the Arena Facilities. 
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10.4.3 Credit for Living Wage Expenses. If City's living wage requirements are hereafter 
expanded, replaced, or otherwise amended such that Manager would become subject to 
the Living Wage Policy (or any substantially equivalent City ordinance) in connection with 
the activities contemplated by this Agreement, then Manager shall be entitled to deduct 
from the Annual Fees, as a Cost Increase Credit pursuant to Section 6.2.2, an equitable 
amount based on the increase in Operating Expenses incurred by Manager as a result of 
such living wage requirements (the "Living Wage Expenses"}. 

SECTION 11. EXPENSES PAYABLE BY MANAGER FOR CITY AND COMMUNITY BENEFIT. 

11.1 Community and City Events Fund. In addition to the Annual Fees and other expenses payable by 
Manager to City, Manager shall maintain a separate fund within its accounts ("Community and 

City Events Fund"} to which Manager shall credit $100,000 on each August pt during the entire 
Term, beginning August 1, 2015. Allocations from the Community and City Events Fund shall be 
made to partially offset Event Charges as described in- Section 11.1.4 below. Any balance 
remaining in the Community and City Events Fund on July 31st of each year shall be carried over 
to the next Term Year. All carryover funds shall be added to the initial balance on August 1st of 
each Term Year so that the beginning balance on August 1st will be $100,000 plus any carryover 
amount. 

11.1.1 City Events. The term "City Events" as used herein means Events pre-qualified by the 
Arena Authority based on criteria established by City consistent with the Parties' historical 
practices. City Events shall not include Events that are of a nature and on a scale that 
would otherwise be booked by Manager. 

(a) Manager agrees to use its reasonable best efforts, consistent with the Parties' 
historical scheduling practices, to provide up to ten (10) dates annually for City 
Events. 

(b) Manager shall not charge facility rental fees for City Events. However, Manager 
shall be reimbursed for other Event Charges as described in Section 11.1.4. 

11.1.2 Community Events. The term "Community Events" as used herein means Events that are 
not of the commercial nature otherwise generally booked by Manager, but (i) are 
otherwise appropriate for the Arena, (ii) are promoted by community organizations, and 
(iii) do not meet the criteria of a City Event. 

(a) Manager agrees to use its reasonable best efforts, consistent with the Parties' 
historical scheduling practices (described below), to provide dates for Community 
Events under guidelines established by Manager with City. 

Amended and Restated 

(i) City recognizes Manager's priority rights in booking and scheduling 
events including San Jose Sharks hockey games, and any NBA or other 
basketball franchise games, family shows, and other sports and 
entertainment events. 
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(ii) Manager shall use its reasonable best efforts, consistent with historical 
scheduling practices, to accommodate Community Events to the extent 
possible within its then existing booking, scheduling, and renta l rate 
policies, and to provide adequate lead-time for organizers to successfully 
plan such Events. 

(b) Manager shall be entitled to charge facility rental fees for Community Events, and 
shall be reimbursed for other Event Charges as described below. 

11.1.3 Historical Scheduling Practices. The Parties acknowledge and agree that their historical 
scheduling practices include the following procedures, which the Parties shall continue to 
follow for the scheduling of both City Events and Community Events: 

(a) Manager and the Arena Authority shall work cooperatively with the Event 
sponsor or organizer to select a few tentative dates for the Event. Manager shall 
place a tentative hold on such dates up to one year in advance. 

(b) Approximately 45 days prior to the scheduled Event, Manager shall advise the 
sponsor or organizer in writing of the final date selected for the Event. 

11.1.4 Event Charges and Requirements. Manager agrees to provide organizers of City Events 
and Community Events with an estimated budget for facility rental fees (for Community 
Events only) and other Event Charges that are likely to be billed in connection with the 
proposed City Event or Community Event. 

(a) The term "Event Charges" shall mean any facility rental fees (if applicable) and 
any actual expenses incurred by Manager for set-up, dismantling, cleaning, event 
staff, and other expenses over and above normal operation and maintenance of 
the Arena (such as incremental utility expenses). 

(i) Manager agrees to consider spedal rate packages for Event Charges for 
City Events and Community Events. However, Manager shall not be 
obligated to financially support City Events or Community Events (outside 
of the Community and City Events Fund) unless Manager agrees in 
advance, in Manager's sole discretion. 

(ii) If City does not provide written direction to draw Event Charges from the 
Community and City Events Fund, or if there are insufficient funds 
remaining in the account, Manager shall bill the sponsor or organizer of 
the City Event or Community Event for Event Charges. 

(b) The sponsors or organizers of all City Events and Community Events shall be 
required to execute Manager's standard license agreement and provide evidence 
of insurance in accordance with Manager's standard minimum requirements 
consistent with the provisions of this Section 11.1. 

Page 27 of 133 
Amended and Restated 
Arena Management Agreement T-2844.007/1547617 



RD:EK 
8/13/18 

11.1.S Community and City Events Policy. City has established a written policy for the 
administration of the Community and City Events program through the Arena Authority, 
including application procedures and priorities for the award of allocations from the 
Community Events Fund. 

(a} Manager shall have no duty to familiarize itself with such policy, and shall incur 
no cost, expense or liability for any matters arising from or relating to said policy. 

{b) In the event of any inconsistency between the policy and this Agreement, the 
provisions of this Agreement shall control as between City and Manager. 

11.2 District Funds. In addition to the Annual Fees and other expenses payable by Manager to City, 
Manager shall pay $375,000 to City on August 1st of each Term Year, which City shall allocate and 
restrict for the following purposes: 

{a) $250,000 shall be distributed equally to each City Council District to be used to 
support educational, recreational and cultural purposes. 

{b) $125,000 may be used for any public purpose as determined by the City Council 
from time to time, including constituent outreach, provided that these funds may 
not be used for capital expenditures or City personnel expenses. 

At the conclusion of each Term Year, any unspent monies provided for in this Section 11.2 shall 
be carried forward into the following Term Year to be used for their intended purposes. 

11.3 Hall of Fame. Throughout the entire Term, Manager shall provide, at no cost to City or the Arena 
Authority, permanent space in the Arena for the San Jose Sports Hall of Fame, in such locations 
as shall be mutually approved by the Parties. 

{a) Manager shall be responsible, at no cost to City, for the installation of all Hall of 
Fame elements, and for replacing any such elements that become obsolete or 
worn out, provided that the Parties agree to reimburse Manager for such costs 
from the Capital Reserve Fund. 

(i) City shall have sole and exclusive control over the contents and 
presentations in connection with the Hall of Fame. 

{ii) City shall provide all plaques and signage for the Hall of Fame. 

{b) Manager shall ensure that members of the public and others visiting the Arena 
shall be able to approach the elements of the Hall of Fame and read the 
inscriptions thereon without interference from any person, object, display or 
concession, except as follows: 

Amended and Restated 

{i) Temporary concessions may be placed from time to time in front of the 
Hall of Fame; and 
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(ii) The portion of the Hall of Fame located in the back stage area may be 
restricted during an Event which uses a stage. 

(c) Manager shall, as part of its Ordinary Maintenance and Repair duties, keep the 
Hall of Fame elements installed by City in good, dean condition, ordinary wear 
and tear excepted. 

11.4 City Use of Arena Facilities. As additional consideration for this Agreement, throughout the entire 
Term Manager shall provide at no cost to City or the Arena Authority, except as expressly set forth 
below, the right to use certain facilities at the Arena, as follows: 

11.4.1 Arena Authority Office Space. Throughout the Term of this Agreement, Manager shall 
provide Arena Authority with (i) exclusive use of dedicated office space containing 
separately demised office space of approximately 1,500 square feet reasonably sufficient 
for a minimum of three staff persons (depending on the level of staffing approved by the 
City Council); and (ii) non-exclusive use, in common with Manager Invitees, of restrooms, 
conference rooms, and other similar facilities as reasonably necessary for the conduct of 
Arena Authority business (collectively, the "Arena Authority Facilities"). 

(a) The Arena Authority Facilities shall remain in their current location at the Arena; 
provided, however, that Manager may at its cost relocate the Arena Facilities to 
either (i) a different location within the Arena, o.r {ii) an off-site location in close 
proximity to the Arena, if Manager relocates primary management offices to the 
same off-site location. Any such relocation shall provide the Arena Authority with 
substantially the same functionality as currently provided, shall be separately 
demised from the Manager's management offices {for privacy), and shall be 
subject to the approval of the Arena Authority in its reasonable discretion. 

(b) Manager shall provide utilities, janitorial services, and general repair and 
maintenance for such Arena Authority Facilities. However, the Arena Authority 
shall be responsible for its own office equipment, furnishings, and supplies. 

(c) City Invitees shall also be provided with access the Arena Authority Facilities on 
an as-needed basis, in connection with meetings and other events from time to 
time conducted by City. 

11.4.2 Space for Other City Functions. To the extent available and subject to reasonable advance 
notice, City shall also be entitled to use the concourse area and club restaurant and other 
non-exclusive areas within the Arena for City functions; provided, however, that for such 
use City shall reimburse Manager for actual expenses incurred by Manager over and 
above normal operation and maintenance of the Arena. 

11.4.3 General Access to Building and On-Site Parking Facilities. City Invitees, while in the 
performance of their duties, shall have reasonable access to the Arena at all times, subject 
to reasonable security measures as may be imposed by Manager. 
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{a) Access by City Invitees to the Exclusive Use Areas as defined in Section 28.1.1 shall 
be limited to the extent necessary to perform City's obligations under this 
Agreement or under circumstances where access to private property is generally 
permitted for City agents. 

(b) There shall be no charge for access (including parking) as described above even 
though such access may occur during Events; provided, however, that such access 
shall not entitle City Invitees to have viewing rights to Events except as otherwise 
expressly provided in this Agreement. Parking shall be in deslgnated areas and 
shall be subject to availability. 

11.5 Luxury Suite and Complimentary Tickets. As additional consider<1tion for this Agreement. 
Manager shall provide City, at no charge to City, the following admission rights to Events at the 
Arena. 

11.5.1 Suite C-11. City shall have the exclusive right to use concourse level luxury suite C-11 
{"Suite C-11") for all Events at the Arena. 

(a) Manager, at no charge to City, shall provide Suite C-11 with standard 
maintenance and services provided to other suite holders, but City shall pay for 
food, beverages, and special services at Manager's standard, non-discriminatory 
rates. 

(b) City shall conform, and shall cause all of City Invitees to conform, to any non
discriminatory rules and regulations issued by Manager or SJS LLC regarding the 
use of the luxury suites. 

(c) Pursuant to a separate written agreement, during any Term Year City may grant 
back to Manager the right to use Suite C-11 in whole or in part, on such terms and 
conditions as the Parties may mutually agree. 

11.5.2 Suite and Club Tickets. Manager shall provide City, for each Event at the Arena: {i) 16 
tickets for seats in Suite C-11; (ii) to the extent possible, up to another 16 tickets for seats 
located in prime locations for each Event; and (iii) a total of up to 20 related parking passes 
for each Event. 

(a) All such tickets and parking passes shall be provided directly to City, and shall be 
distributed by City (through the Arena Authority) for civic purposes in accordance 
with a written policy established by City. 

(b) Manager shall have no duty to familiarize itself with City's ticket distribution 
policy, and shall incur no cost, expense or liability for any matters arising from or 
relating to said policy. 

{c) In the event of any inconsistency between the policy and this Agreement, the 
provisions of this Agreement shall control as between City and Manager. 
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PART THREE 

GENERAL OPERATION AND MANAGEMENT 

SECTION 12. MANAGER'S GENERAL RIGHTS AND DUTIES. 

12..1 Engagement of Manager. Under the 1991 Arena Agreement and the 2000 Arena Agreement City 
engaged Manager as the sole operator of the Arena Facilities, and subject to the terms of this 
Agreement City shall continue to engage Manager as the sole operator of the Arena Facilities. As 
such, Manager is the party with the sole responsibility, authority and right to operate, manage 
and maintain the Arena Facilities for the Term of this Agreement. Manager hereby accepts such 
continuing engagement, and undertakes and agrees to act in such capacity in accordance with the 
terms of this Agreement, including performing the Management Duties described below and all 
other se,vices and obligations of Manager expressly set forth in this Agreement. 

12.1.1 General Scope of Management. Manager shall operate the Arena Facilities as an 
independent contractor and not as an agent of or for City. Without limiting the express 
terms of this Agreement, Manager's responsibilities, authority and rights shall include the 
following: 

(a) Manager shall pay all Operating Expenses and shall be responsible for all 
Operating Losses, if any, as described in Section 8.1. 

(b) Manager shall be entitled to generate and receive all Operating Revenues and 
shall benefit from all Operating Profits, if any, as described in Section 9.1. 

(c) Manager shall carry out the Management Duties as described in this Section 12, 
including administration of Arena Contracts as described below. 

(d) Manager shall perform Ordinary Maintena11ce and Repairs as described in 
Section 13. 

(e) Manager shall cause Capital Repairs and Replacements to be made as described 
in Section 28, subject to reimbursement from the Capital Reserve Fund. 

12.1.2 Management Duties. Within the authority granted to Manager, Manager shall, except as 
otherwise expressly provided in this Agreement, at its sole cost and expense, perform and 
furnish, during the Term, all management services, labor and materials appropriate to 
carry out the following duties (collectively, "Management Duties"): 

(a) All things reasonably necessary for the orderly and efficient administration, 
management, and operation of the Arena Facilities consistent with their use as 
major public assembly facilities, including the specific duties listed in Section 
12.2.3 below; and 

(b) All bookings for the Arena, using reasonable good faith efforts, taking into 
account then-current market conditions, competing venues, attendance 
patterns, and all other relevant facts and circumstances, to: 

Amended and Restated 

(i} Secure, arrange and promote Events at the Arena of a type and quality 
that comparable managers would be willing to book. at other arenas 
meeting the Applicable Performance Standard; and 
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(ii) Promote and optimize, to the greatest extent practical and feasible, the 
use of the Arena Facilities as major public assembly facilities. 

12.1.3 Governing Standards. In performing its Management Duties, Manager agrees to act (and 
cause Manager Invitees to act} in compliance with the terms of this Agreement and the 
following standards and requirements {collectively, "Governing Standards"): 

(a} "Applicable City Policies and Guidelines," which term shall mean policies and 
guidelines, including design guidelines governing additions and alterations to the 
Arena Facilities, established from time to time by City by an ordinance or 
resolution of the City Council, provided that Manager has been notified in writing 
of such policies and guidelines. Further, as used in this Agreement the term 
"Applicable City Policies and Guidelines" shall be limited to those policies and 
guidelines of the City that: 

(i) Are consistent with, and in furtherance of the provisions of this 
Agreement; 

(ii) Do not unreasonably interfere with, impede or impair the ability of 
Manager to effectively and soundly manage and operate (or of the San 
Jose Sharks to use} the Arena Facilities; 

(iii) Do not materially increase Manager's costs or other obligations under 
this Agreement; and 

(iv) · Do not substantially adversely affect a material source of revenue for the 
Arena or have a material effect on the operation of the Arena; 

(b) "Applicable Community Standard," which term shall mean a standard with 
respect to the matters described in Section 14 (including pricing, the advertising 
and serving of alcoholic beverages and tobacco products, and the payment of 
wages) that is equal to comparable major arenas or stadiums in the San Francisco 
Bay Area, except as otherwise expressly provided in this Agreement; 

{c) "Applicable Construction Codes," which term shall mean all Applicable Laws 
governing physical design or condition of construction or requiring access and 
seating for individuals with disabilities; 

{d) "Applicable Laws," which term shall mean all applicable statutes, ordinances, 
laws, rules, regulations, orders and requirements of any Governmental Authority 
having jurisdiction respecting the use or manner of use of the Arena Facilities or 
the construction, maintenance and operation thereof, including Applicable 
Construction Codes; 

(e) "Applicable Performance Standard," which term shall mean a standard of 
performance, operation {including bookings) and maintenance that is equal to or 
exceeding those generally applicable to comparable major arenas in the United 
States constructed contemporaneously with the Arena Facilities, at which NBA 
and/or NHL games are played, except for the matters governed by the Applicable 
Community Standard; and 
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(f) "Applicable Permit Requirements," which term shall mean the conditions of 
approval and other requirements imposed in connection with any permits, 
licenses or other governmental authorizations obtained by Manager or any 
Manager Invitees, or required to be obtained by Manager or Manager Invitees, 
with respect to the management, operation, use, maintenance, repair or 
improvement of the Arena Facilities, including any alcoholic beverage license, 
building permit, health permit, and the like. 

12.1.4 Acceptance of Arena. Subject to all obligations, covenants, representations, warranties 
and indemnities of City under this Agreement, Manager shall accept the management and 
operation of the Arena in its present condition without any additional representation by 
City, its employees, representatives or agents. 

12.1.5 Person in Charge. Manager agrees to employ, as the person in charge of supervising and. 
implementing the Management Duties, a person experienced in the management of one 
or more comparable major arenas in accordance with the Applicable Performance 
Standard. Manager agrees to give City notice of the name and contact information for 
any such person selected by Manager from time to time. 

12.2 Specific Management Duties. Subject to the Governing Standards and except as otherwise 
expressly provided in this Agreement, Manager, at its sole cost and expense, shall have the 
following specific responsibilities, authority and rights. 

12.2.1 Arena Contracts. Manager shall be solely responsible for negotiating, undertaking and 
administering all leases, licenses, use agreements, bookings, service contracts, 
sponsorship and advertising agreements, and other agreements pertaining to the use, 
operation, maintenance and occupancy of the Arena Facilities, including any amendments 
thereto (collectively, "Arena Contracts"), upon such terms and conditions as Manager 
may determine, subject to the requirements set forth in Section 12.2.2 below. Without 
limiting the foregoing, Manager may do the following: 

(a) Lease certain areas in the Arena for the exclusive use of SJS LLC and their Affiliates 
as specified in the Hockey Use Agreement; 

(b) Lease, license, rent, use or permit the use of all or any part of the Arena Facilities 
for Events or other appropriate purposes, subject to certain uses and rights 
reserved by City as described in Section 11; 

(c) Employ or contract for such workers, mechanics, laborers, clerks, legal counsel, 
consultants, accountants and other employees and contractors as are reasonably 
necessary or appropriate in the management and operation of the Arena 
Facilities, including guards and ushers and janitorial services; 

(d} Enter into service contracts, supply contracts, and all other agreements for the 
procurement of such materials, services, supplies and equipment as are 
reasonably necessary or appropriate in the management and operation of the 
Arena Facilities, including contracts for electricity, gas, telephone, elevators, 
escalators, engineering services, and vermin extermination; 
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{e) Procure and maintain in force and effect public liability, workers' compensation, 
and such other insurance and bonds as are required of Manager under this 
Agreement; 

(f} Operate or grant concession privileges for the vending and sale of food and 
beverages, including alcoholic beverages, programs, cushions, souvenirs, 
novelties, retail merchandise and similar articles, and other articles, or for the 
renting of any such articles; 

(g} Enter into contracts for the promotion of Events booked by Manager for the 
Arena, and for the sale of tickets to such Events; 

(h) Enter into sponsorship, scoreboard, advertising, and other promotional 
agreements, and sell and install fixed and non-fixed signs or advertising and other 
promotional materials on or about the Arena Facilities, all as permitted under this 
Agreement; 

{i) Enter into agreements to permit, license or engage in the broadcast or 
transmission of all or any part of Events at the Arena, and sell exclusive radio, 
cable, internet and television rights for such Events; and 

(j) Take and omit such other actions, enter into such other agreements, documents, 
and instruments, and engage in such other transactions, as are reasonably 
necessary or appropriate in connection with the management, operation, 
maintenance, improvement and administration of the Arena Facilities. 

12.2.2 General Requirements for Arena Contracts. Except as otherwise expressly provided in 
this Agreement, all Arena Contracts shall be executed by Manager as manager of the 
Arena Facilities. In addition, the following terms and conditions shall apply to Arena 
Contracts: 

(a) All Arena Contracts shall be subject and subordinate to the terms of this 
Agreement. 

{b) All of Manager Invitees operating under Arena Contracts shall be required to 
operate in conformance with the Governing Standards. 

(c} Any Arena Contract that extends beyond the Term of this Agreement and that 
could not be terminated by City upon 90 or fewer days' notice without penalty, 
payment for early termination or other pre-condition if this Agreement is 
terminated and City (or other person other than SJS LLC or a "Substitute 
Manager" under the Guaranty) assumes the management and operation of the 
Arena, shall be made only with the prior written approval of City, which shall not 
be unreasonably withheld or delayed. 

(i) Upon the expiration of t his Agreement, City or the successor to Manager 
(other than SJS LLC or a "Substitute Manager") shall have the right to 
terminate any Arena Contract unless City or the successor to Manager 
has previously approved it or otherwise agreed in writing. 
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(d} Unless Manager first obtains City's written consent, Manager shall not enter into 
any amendment to the Hockey Use Agreement that would: 

(i) Allow SJS LLC to terminate the Hockey Use Agreement prior to the 
termination of this Agreement, or allow SJS LLC to extend the Hockey Use 
Agreement beyond the termination of this Agreement; or 

(ii) Release SJS LLC from the obligation to maintain an NHL member team 
that plays its home games at the Arena, except that up to two home 
games per season may be played in other locations. 

(e) Manager shall not enter into any agreement with a professional sports team for 
regular use of the Arena for its home games, except with City's prior approval as 
described in Section 3.4.1. 

{f) Manager shall not enter into any principal Arena Contract for concessionaires and 
other service providers without first obtaining City's written approval of such 
provider, which approval shall not be unreasonably withheld or delayed. 

(i) City's approval shall be based on the reputation, experience and ability 
of the proposed provider to perform the tasks to be contracted to them 
in accordance with the Governing Standards. 

(ii) At Manager's election, Manager may present City with a list of proposed 
providers, and City shall indicate its approval or non-approval of each 
party on such list. If City disapproves some persons and/or firms on the 
lists, all persons and/or firms not disapproved shall be deemed approved. 

12.2.3 Other Specific Management Duties. Without limiting the generality of the foregoing, 
Manager shall undertake and perform the following services and responsibilities to the 
extent they are reasonably necessary and appropriate, consistent with the terms and 
purposes of this Agreement, the Governing Standards, and the use of the Arena Facilities 
as major public assembly facilities: 

Amended and Restated 

(i) Negotiating, executing and enforcing Arena Contracts, including 
developing rental rate schedules, user fees and services charges; 

{ii} Event booking and promotion; 

(iii} Inspecting construction and equipment as completed and installed; 
provided, however, nothing shall make Manager responsible for any 
Extraordinary Repair Work, Code Upgrade Work, or other Capital Repairs 
and Replacements except as provided in Section 28; 

(iv) Developing equipment inventory systems; 

(v) Developing marketing and advertising plans; 

(vi) Employee recruiting, selection and training, and personnel management 
and supervision; 

(vii) Formulating operating policies and preparing operating manuals; 
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(viii) 

(ix) 

(x} 

(xi) 

(xii) 

(xiii) 

(xiv} 

(xv) 

{xvi) 

(xvii) 

(xviii) 

(xix) 

(xx) 

Developing accounting systems and controls, preparing annual budgets, 
and analyzing and evaluating annual budgets; 

Developing computer software and systems; 

Developing food and beverage operations; 

Developing security and crowd control plan; 

Developing preventive and major maintenance plan; 

Preparing maintenance reporting systems; 

Developing janitorial standards and procedures; 

Developing energy management operational systems; 

Sponsorship marketing and development of a sales plan and advertising; 

Suite and club seat marketing; 

Operating On-Site Parking Facilities; 

Box office services; and 

Related functions involved in operating and maintaining the Arena 
Facilities. 

12.2.4 Record Keeping and Reports to City. Manager shall maintain business offices in the Arena, 
or an off-site location in close proximity to the Arena, where it shall maintain current, 
accurate and reasonably detailed records relating to the management, operation and 
maintenance of the Arena, all in accordance with good accounting and management 
practices. Such records shall be maintained by Manager in either electronic or paper 
form, for at least four years following the Term Year to which such records apply. 

(a) Upon reasonable request by City, City shall have the right to inspect, at Manager's 
offices, such documents, reports or other information as may be reasonably 
required for City to confirm, support, explain or describe the performance by 
Manager of its obligations under this Agreement, or for City to administer its 
specific rights of review, approval or enforcement of this Agreement. 

{i) If City does not inspect Manager's records or give Manager written notice 
of any concerns or disagreements regarding such records within such 
four year period, City shall be deemed to have been waived any right to 
thereafter inspect or object to such records. 

(ii) Each Party shall pay the cost of its agents, employees and contractors 
needed to conduct or make data available for such inspection. 

(b) In addition, Manager shall provide City with monthly reports regarding the 
number and type of Events held at the Arena and the number of persons in 
attendance at each such Event. Such reports shall be provided within 30 days 
following the end of each calendar month during the Term. 
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{c) To the extent it is able to do so under Applicable Laws, City shall ensure the 
confidentiality of all records and other documents it receives that contain 
business, proprietary, or other confidential information of Manager or SJS LLC, to 
the reasonable satisfaction of Manager and SJS LLC. 

12.3 Compliance with Laws. Except as expressly provided to the contrary in this Agreement, Manager 
shall, throughout the Term, comply, at its sole cost and expense, with all Applicable Laws 
respecting the use or manner of use of the Arena Facilities or the construction, maintenance and 
operation thereof. 

12.3.1 Applicable Permits. Manager shall obtain and keep in full force and effect all applicable 
permits and licenses and other authorizations required for the use and operation of the 
Arena Facilities, except that Manager shall have no obligation with respect to licenses or 
permits required or related to the use of the Arena Facilities by Arena Authority or for the 
City's obligations under Section 27 (Environmental Compliance). 

12.3.2 Capital Projects. Other than Manager's obligations under Section 27 {Environmental 
Compliance), this Section 12.3 shall not require any work requiring a capital expenditure 
by Manager even if a capital alteration, repair or change is required to conform the Arena 
Facilities to App Ii cable Laws, which work shall be governed by Section 28.4 {Code Upgrade 
Work). 

12.4 Patents and Copyrights. In addition to the general contract requirements in Section 12.2.2, 
Manager shall require by contract that all persons holding or promoting Events at the Arena 
Facilities obtain all necessary approvals for or arising from the use of patented and/or copyrighted 
materials, equipment, devices, processes, or dramatic rights used on or incorporated in the 
conduct of any Events held at the Arena Facilities. 

(a) Manager shall indemnify and hold City harmless from any breach of patent or 
copyright rights or patent or copyright infringements or violations of patent or 
copyright laws, except that this sentence shall not apply to City Events or 
Community Events. 

{b) City shall indemnify and hold Manager harmless from any breach of patent or 
copyright rights or patent or copyright infringements or violations of patent or 
copyright laws with respect to City Events or Community Events. 

SECTION 13. ORDINARY MAINTENANCE AND REPAIRS. 

13.1 Ordinary Maintenance and Repairs. The ordinary maintenance and repair of the Arena Facilities 
shall be governed by the following provisions: 

13.1.1 Manager's Obligations. Manager, at its sole cost and expense, shall perform all Ordinary 
Maintenance and Repairs needed to be made to the Arena Facilities (including the Arena 
FF&E) as shall meet or exceed the Applicable Performance Standard, but in any event not 
less than maintenance standards and requirements set forth in applicable manuals and 
specifications provided by equipment manufacturers and suppliers. 

{a) As used in this Agreement, the term "Ordinary Maintenance and Repairs" means 
work that is reasonably necessary to keep elements of the Arena Facilities in good 
working order (without materially improving or extending their useful life), 
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consistent with the Parties' historical practices. For example, Ordinary 
Maintenance and Repairs would include changing filters, belts or inexpensive 
motors; lubricating moving parts; painting walls; cleaning carpets; and fixing 
broken seats. 

(b) The cost of Ordinary Maintenance and Repairs, including the purchase of 
expendable items needed for such work consistent with the Parties' historical 
practices, shall be charged as an Operating Expense for which Manager is 
responsible as described in Section 8.1. However, Manager shall not be 
responsible for the cost of Capital Repairs and Replacements as defined in Section 
28.1.1, the cost of which shall be paid via disbursements from the Capital Reserve 
Fund. 

{c} Manager also shall not be responsible for Extraordinary Repair Work as defined 
in Section 28.1.1, which shall be performed by City at its sole cost and expense. 

13.1.2 On-Site Parking Facilities. 

(a) Ordinary Maintenance and Repairs to be performed by Manager to the On-Site 
Parking Facilities shall include general maintenance and care of the surface, 
resurfacing (including adding oil or aggregate on top of the asphalt), striping and 
signage and day to day sweeping and litter removal. 

(b) Notwithstanding the foregoing, City shall perform all repairs and replacements to 
the On-Site Parking Facilities that involve penetrations in or removal, 
replacement or breaking of the asphalt surface (including all repaving necessary 
to repair any penetration}. The costs of such repairs shall either be reimbursed 
from the Capital Reserve Fund or be borne solely by City, as provided in Section 
28.1.2; provided that Manager shall pay for all costs of repaving or repairs 
necessitated by acts of Manager or Manager Invitees. 

13.1.3 Other Exterior Areas. 

(a) After Arena Events, Manager shall perform and pay for the cost and expense of 
trash removal and sweeping of the Off-Site Parking Facilities that Manager 
operates and the City public walkways and sidewalks immediately adjoining the 
Arena Facilities, to the extent that extraordinary debris results from customers of 
the Arena Facilities. 

(b) City shall be responsible at its sole expense for street sweeping. 

13.2 Annual Maintenance Budget and Records. 

13.2.1 Maintenance Budget. For each Term Year, Manager shall prepare and submit to City, in 
a form reasonably satisfactory to City, a detailed programmatic budget ("Maintenance 
Budget") describing the anticipated Ordinary Maintenance and Repairs for the Arena 
Facilities (including Arena FF&E} for that Term Year, including the anticipated costs 
thereof. 

(a} Manager shall submit a preliminary Maintenance Budget to City no later t han 
November 1 preceding the commencement of each Term Year. City shall have 
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the right to review the preliminary Maintenance Budget for compliance with the 
provisions of this Section 13.2. 

{b) Manager shall consider all comments provided by City, and both Parties shall use 
reasonable good faith efforts to resolve any differences regarding the 
Maintenance Budget prior to the commencement of the applicable Term Year. 

(c} Manager shall give City written notice of any material changes, modifications or 
other adjustments to the Maintenance Budget within a reasonable period of time 
after such adjustments are made. 

(i) Within a reasonable period of time following the end of a Term Year, 
Manager shall give City a summary of the actual costs and expenses 
incurred for Ordinary Maintenance and Repairs for such Term Year. 

13.2.2 Maintenance Records. The records maintained by Manager in accordance with Section 
12.2.4 above shall include reasonably detailed records of all Ordinary Maintenance and 
Repair work performed by Manager, including copies of estimates, purchase orders, 
contracts, invoices, receipts, and service reports. City shall have the right to inspect such 
records as provided above. 

SECTION 14. APPLICABLE COMMUNITY STANDARD. 

14.1 Where Conformance is Required. Manager shall conform, and shall cause the Manager Invitees 
to conform, to the Applicable Community Standard as defined in Section 12.1.3 (a standard equal 
to comparable major arenas or stadiums in the San Francisco Bay Area) in connection with pricing, 
hiring, Club entertainment, smoking, sale and consumption of alcoholic beverages, advertising, 
and certain other activities, subject to the following terms and conditions: 

14.1.1 Pricing. Upon reasonable request by the Arena Authority, Manager shall report to and 
consult with the Arena Authority in connection with Manager's establishment of prices 
for food and beverages and parking, and Event Charges for Community Events or City 
Events as described in Section 11.1.4. Subject to Section 39 (Mediation), City reserves the 
right to object to such Event Charges if they materially differ from the Applicable 
Community Standard. If the Arena Authority notifies Manager of any disagreement 
regarding such Event Charges, the Parties shall meet and confer in good faith to address 
such disagreement. If the Parties cannot resolve the disagreement between them, the 
unresolved issues may be submitted to Mediation as a Disputed Matter under Section 39. 

14.1.2 Hiring Policies. 

(a) Manager shall undertake reasonable good faith efforts to hire San Jose residents 
for Arena staff positions based on their experience and the requirements of the 
position. Manager shall encourage its service contractors to do the same. Among 
applicants who are comparably qualified for positions, a preference shall be given 
for those with San Jose addresses. 

(b) In accordance with the Non-Discrimination Policy attached as Attachment No. 8 
to this Agreement, Manager has adopted and published a non-discrimination 
policy on account of race, sex, color, age, religion, sexual orientation, actual or 
perceived gender identity, disability, ethnicity, or national origin. Manager shall 
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include a provision prohibiting discrimination in all of its contracts with its 
contractors. Manager shall encourage all contractors to monitor and enforce 
their non-discrimination policies. 

(c) Manager shall pay its employees' wages that are comparable to those paid to 
employees in comparable job classifications in other comparable major arenas 
and stadiums in.the Northern California area. 

(i) As set forth in Section 10.4.2, Manager is not subject to City's Living Wage 
Policy as in effect on the Commencement Date. 

(d) For Capital Projects implemented by Manager as described in Section 28.6.2, 
Manager shall comply with all Applicable Laws regarding the competitive bidding 
of contracts and the payment of prevailing wages (to the extent Applicable Laws 
impose such requirements on Manager), and will indemnify City against any 
claims made alleging a failure to so comply. 

(e) To implement the above-stated policies, Manager shall undertake the following 
steps: 

{i) Employment policies will be conspicuously posted in areas accessible to 
employees; 

(ii) General advertising for available positions will note that Manager is an 
equal opportunity employer who gives a preference to San Jose 
residents; 

(iii) Advertisements will be placed in media targeted at and circulated in San 
Jose among the minority community; and 

(iv) Any union or other employee group which becomes active at the Arena 
will be advised of Manager's policies, and Manager will cooperate with 
the union or other employee group to advance those policies. 

(f) Manager shall make reasonable good faith efforts to develop, through 
cooperative efforts with qualified, experienced and reputable local agencies and 
organizations actively engaged in employment skills development, programs for 
the disadvantaged, such as participating in a training program to develop a well
trained, experienced workforce at the Arena. 

14.1.3 Entertainment in the Club. 

(a) Manager shall have the right to permit all forms of entertainment (including 
employee costumes) and dancing in the Club, subject to the following: 

Amended and Restated 

{i) City may regulate entertainment (including employee costumes) when 
minors are permitted access to the Club, and may regulate nudity at all 
times, in accordance with and subject to General City Ordinances 
(described in Section 14.2). 
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(ii) Except as provided in subpart (i) above, all entertainment (including 
employee costumes) shall be permitted, subject to General City 
Ordinances {and other Applicable Laws) proscribing criminal behavior. 

(iii) Dancing by customers shall be permitted subject to General City 
Ordinances. 

(b) To the extent {and only to the extent) expressly provided above, Manager's rights 
under this Section 14.1.3 may be subject to further restrictions or limitations 
under General City Ordinances (defined below), without any compensation to 
Manager. 

14.1.4 Smoking and Tobacco Advertising. 

(a) The provisions of Chapter 9.44 of the San Jose Municipal Code (Regulation of 
Smoking) shall govern smoking in or around the Arena Facilities. Without limiting 
the foregoing, smoking shall be prohibited inside the Arena Building entirely, and 
shall be prohibited outside of the Arena Building except in certain designated 
smoking areas as permitted by Chapter 9.44. 

(b) The distribution of tobacco products or samples shall be prohibited in or around 
the Arena Facilities, except within the Club. 

(c) The advertising of tobacco products shall be subject to the following limitations: 

(i) No fixed or permanent tobacco advertising shall be permitted on the 
exterior of the Arena Building. 

(ii) Manager shall not display ads for tobacco products anywhere outside or 
inside the Arena Building, except for Event-related sponsorship 
advertising on the programmable electronic sign(s), and on interior 
temporary signs (including digital displays) during applicable Events only. 

(d) Except as provided in subparts (b) and (c)(ii) above, City may prohibit or otherwise 
restrict advertising or distribution of tobacco products in the Arena in its sole and 
absolute discretion and without any liability or compensation to Manager. 

14.1.5 Alcohol Consumption and Advertising. 

{a) Manager may serve beer, wine, and distilled alcoholic beverages anywhere in the 
Arena that may be permitted under Applicable Laws and Applicable Permits, 
including the Club, restaurant, concourse area, private suites, and other Arena 
seats. 

(b) Manager may, in Manager's sole discretion, impose specific limitations on alcohol 
sales such as purchase limits, size limits, and sale cut-off times. In addition, 
Manager may prohibit alcohol sales in connection with certain types of Events, 
such as children's shows and religious gatherings. 

(c) Manager shall develop and implement a program to educate and train employees 
(including parking lot attendants, vendors, ticket takers, and security) to promote 
responsible alcohol use at Events. 
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(d) Manager shall comply with the alcoholic beverage advertising requirements of 
Attachment No. 9 (the "Alcohol Advertising Plan") and shall not allow advertising 
of alcoholic beverages in any locations or in any manner prohibited therein 
without the prior written consent of the City Manager, which consent shall not 
be unreasonably withheld based on conformance with the Applicable Community 
Standard. 

14.1.6 General Matters Related to Applicable Community Standard. 

(a) In addition to the foregoing specific limitations on the advertising of tobacco 
products and alcoholic beverages, the content of Arena Advertising shall be 
subject to the general restrictions and policies set forth in Section 15.2. 

(b) City and Manager agree to meet and confer from time to time for purposes of 
developing and maintaining effective noise and crowd control programs. 

(c) Manager may allow festival seating in the Arena if such seating is consistent with 
the Applicable Performance Standard and Manager determines it can be done 

. safely for a given Event. 

(d) Manager may impose more stringent restrictions than those set forth above, if it 
deems advisable. 

14.2 Effect of City Ordinances. 

14.2.1 Definitions. As used in this Section 14 only, the following terms have the meanings given 
below: 

(a) A "General City Ordinance" means an ordinance or resolution adopted by the 
City Council or other City Authority that (i) is generally applicable to all sports and 
entertainment or businesses operating within the City, OR (ii) is no more 
restrictive than the Applicable Community Standard. 

(b) "Targeted City Ordinance" means an ordinance or resolution adopted by the City 
Council or other City Authority that (i) is not general in application, but rather is 
principally directed at or solely applicable to the Arena; AND (ii) is more restrictive 
than the Applicable Community Standard. 

14.2.2 Restriction on Manager's Rights. 

(a) A General City Ordinance that restricts or limits Manager's rights under 
Section 14.1.3 (Entertainment in the Club), Section 14.1.4 (Smoking and Tobacco 
Advertising) or Section 14.1.S (Alcohol Consumption and Advertising) shall not be 
a breach of this Agreement, but if such Ordinance has a material adverse effect 
on Manager's Operating Revenues, City agrees to negotiate in good faith to 
establish an equitable Fee Credit to offset such economic impact. 

(b) A Targeted City Ordinance that restricts or limits Manager's rights under 
Section 14.1 shall be a breach of this Agreement, and in such case Manager shall 
be entitled to a remedy under Section 38 to compensate Manager for the 
economic harm caused thereby. 
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PART FOUR 

ADVERTISING AND SIGNAGE 

SECTION 15. ADVERTISING AND NAMING RIGHTS. 

15.1 General Rights. Subject to compliance with the other applicable provisions of this Agreement, 
Manager shall have the exclusive right to do the following (either directly or through licenses or 
other contract rights granted to third parties), and to retain, allocate and distribute all Operating 
Revenues therefrom, all on such terms and conditions as may be determined by Manager: 

15.1.1 Arena Advertising. Manager shall have the exclusive right to market, sell, license, post, 
exhibit, display, install, publish, and present all advertising, signage, t rademarks and t rade 
names, logos, slogans, sponsorship and promotional activities, designations, graphic 
displays, commercial announcements, and other commercial messages of every kind and 
nature at or on the Arena Facilities, or regarding the Events at the Arena (except City 
Events and Community Events), whether in audio, visual, physical, digital or other 
formats, and whether the type or mode of communicating the message now exists or is 
developed in the future (collectively, "Arena Advertising"). 

15.1.2 Media Distribution. Manager shall have the exclusive right to control all broadcasts, 
reproductions, exhibitions, distributions, reports and transmittals of the pictures, videos, 
recordings, descriptions and accounts of all professional sports games and other Events 
at the Arena (except City Events and Community Events), whether in analog, digital or 
other formats; whether disseminated locally, nationally, or internationally; and whether 
disseminated by radio, television, telephone, cable, websites, mobile applications, social 
media platforms, or other method of transmission or communication. 

15.1.3 Naming Rights. Manager shall have the exclusive right to name (or brand) the Arena as a 
whole in accordance with Section 15.3, and to name (or brand} any amenities comprising 
a part of the Arena Facilities, and to sell, license, distribute, display, publish, and present 
images of the same. Such right includes the right to display such names and/or related 
logos and slogans on Signage located on or in the Arena concourses, the entrances to the 
Arena, the exterior of the Arena or any other portions of the Arena Facilities, subject to 
Section 16. 

15.2 Advertising Content Regulations. 

15.2.1 Viewpoint Neutral Advertising Limitations. The content of all Arena Advertising shall 
conform to the Applicable Community Standard and, where applicable, the Alcohol 
Advertising Plan. 

(a) It shall be deemed to be a violation of the Applicable Community Standard for 
any Arena Advertising to contain content that: 

Amended and Restated 

(i) Promotes the sale or use of tobacco products except as expressly 
permitted by Section 14.1.4; 

(ii} Promotes the sale or use of firearms or other weapons or related 
products; 
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(iii) Promotes any adult book/video store, adult theater, or other form of 
adult entertainment, as defined in Chapter 20.200 of the San Jose 
Municipal Code; 

(iv) Includes language or images of nudity or sexual acts, or language or 
images that are obscene, vulgar, or profane; 

(v) Is false, deceptive or misleading; 

(vi} Depicts violence or anti-social behavior or relates to illegal goods or 
activities; 

(vii) Holds a person or group up to public ridicule, derision, embarrassment, 
or defamation; or 

(viii) Creates a clear-and-present danger of causing riot, disorder, or other 
imminent threat to public safety, peace, or order. 

(b) The Parties agree that the above limitations are reasonable and necessary for the 
public welfare, are a material part of the consideration for this Agreement, and 
will not unreasonably restrict Manager's ability to maximize Operating Revenues 

from Arena Advertising. 

15.2.2 Policy Concerning Commercial Advertising. Except as expressly provided below, all Arena 
Advertising is intended to be for commercial purposes only, in order to maximize 
Operating Revenues. For the purpose of this Section, a commercial purpose is one that 
promotes a commercial transaction, such as the sale or use of products, services and/or 
entertainment for financial benefit, which is offered to the public generally. 

(a} This policy shall not prohibit Manager from displaying announcements, materials 
or information related to Events or other programs, services, or activities 
sponsored or promoted by Manager or Manager's Affiliates. 

(b} This policy also shall not prohibit announcements, materials or information 
sponsored or promoted in whole or in part by any Governmental Authority in 
order to advance public health, safety or welfare or other government purposes. 
However, nothing herein shall be construed to permit any Governmental 
Authority (including City} to display or distribute any announcements, materials 
or information in, on or about the Arena Facilities without the prior written 
consent of Manager in Manager's sole discretion. 

(c) In adopting this policy, it is the Parties' declared intent and purpose to prohibit 
the display or distribution of any announcements, materials or information that 
individually or in combination would cause any of the Arena Facilities to become 
a public forum for the dissemination, debate, and/or discussion of public issues, 
it being understood that Manager's operation of the Arena constitutes a private 

property right. 

15.3 Naming Rights. The Parties' respective rights and obligations concerning Naming Right to the 

Arena Facilities shall be subject to the following: 
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15.3.1 Definitions. In this Agreement, the following terms shall have the meanings given below: 

(a) "Approved Venue Sponsor" means a Sponsor that has been approved {or 

deemed approved) by the City Manager to hold the Naming Rights, pursuant to 

Section 15.3.3 below. 

(b) "Naming Rights" means the right to determine the name of a structure, entrance, 

room, area or other amenity comprising a part of the Arena Facilities. 

(c) "Sponsor" means a person, company, Governmental Authority, or other 
enterprise that has entered into an agreement with Manager or SJS LLC or one of 
their Affiliates pursuant to which such enterprise (i) leases, licenses or uses space 
or amenities comprising a part of the Arena Facilities; (ii) conducts or participates 
in activities at the Arena, {iii} provides products, goods, entertainment or services 
at the Arena, or (iv) actively promotes, advertises or offers its products, goods, 

entertainment or services at the Arena. 

(d) "Venue Logo" means a graphic design incorporating the Venue Name. The Venue 

Logo consists of a primary logo associated with the long name to be used on a 

regular basis, and an alternate secondary logo associated with the short name to 

be used for ancillary purposes. 

(e) "Venue Marks" means the Venue Name, Venue Logo, and/or any stylized form 

or combination thereof. 

(f) "Venue Name" means the official word, term or phrase by which the Arena is 

called. The Venue Name consists of a long name to be used on a regular basis, 

and an alternate short name to be used where reference to the long name is not 

reasonably practical, as determined in good faith by Manager. 

(g) "Venue Naming Rights" means the right to determine the Venue Name and 

Venue Logos, and rights ancillary thereto, as described below. 

(h) "Venue Naming Rights Agreement" means a written agreement between 

Manager and an Approved Venue Sponsor pursuant to which Manager grants 

exclusive Venue Naming Rights to the Approved Venue Sponsor for a specified 

term. 

15.3.2 Exclusive Venue Naming Rights. City, as the owner of the Arena, has the ultimate right to 

determine the Venue Name. Subject to the terms and conditions of this Section 15.3, City 

hereby transfers and grants to Manager the exclusive right to determine the Venue Name, 

and to change the Venue Name from time to time during the Term of this Agreement, 

including through a sale of the Venue Naming Rights to an Approved Venue Sponsor 

pursuant to a Venue Naming Rights Agreement. 

(a) Nothing in this Agreement shall be construed to give City any rights to share in 

Operating Revenues from the sale of the Venue Naming Rights or the Naming 

Rights to any other amenity comprising part of the Arena Facilities. 
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(b) City shall not be a party to any Venue Naming Rights Agreement entered into 

after the Commencement Date of this Agreement, and shall have no right to 

approve of any such agreement. However, Manager shall not enter into any 

Venue Naming Rights Agreement after the Commencement Date of this 

Agreement that would be inconsistent with this Agreement, or would materially 

affect City's rights or Manager's obligations under this Agreement. 

(c) City shall have no approval rights as to the naming of any amenities comprising a 

part of the Arena Facilities, including interior components of the Arena Building 

and exterior components of the Arena Building or the On-Site Parking Facilities. 

However, all Signage associated with the naming of such amenities shall comply 

with the provisions of Section 16. 

15.3.3 Approval of Venue Name and Venue Logo. The Venue Name and Venue Logo shall be 

subject to approval by the City Manager as follows: 

(a) City has the right, in its sole discretion, to prohibit a Venue Name other than "San 

Jose Arena," unless the Venue Name is determined pursuant to a sale of the 

Venue Naming Rights to an Approved Venue Sponsor. 

(b) Manager may from time to time present one or more names of potential Venue 

Naming Rights Sponsors to the City Manager for approval. In determining 

whether to approve any potential Sponsors, the City Manager shall reasonably 

act in accordance with the Applicable Community Standard. The City Manager 

shall have 30 days from receipt of the proposed names to approve or disapprove 

of the same. No response from the City Manager within 30 days shall be deemed 

approval of the Sponsors whose names were submitted. 

(c) Once Manager has decided to grant the Venue Naming Rights to an Approved 

Venue Sponsor, Manager shall work with the Approved Venue Sponsor to 

develop the proposed Venue Name and Venue Logos, which shall include the 

name "San Jose" in the long name and primary logo. Manager shall present the 

Venue Name (both long and short versions) and Venue Logo (both primary and 

secondary versions) to the City Manager for approval, which approval shall not 

be unreasonably withheld or delayed. If the City Manager does not respond 

within 30 days from receipt of the request for approval, the Venue Name and 

Venue Logo shall be deemed approved as submitted. 

(d) Upon request by the City Manager, Manager shall meet with the Arena Authority 

in good faith to determine guidelines for the appropriate use of the s.hort name 

and secondary logo, based on circumstances where it is not practical to use the 

long name and primary logo. 

15.3.4 Use of Venue Marks by City. 

(a) Following approval of a new Venue Name, City shall use its commercially 

reasonable efforts to use the Venue Name (and, where appropriate, the Venue 
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Logo) in all of its applicable correspondence, websites, advertising, promotion, 

maps, press releases, and other communications referring to t he Arena. 

{b) The City shall not have any rights in the Venue Marks, or in any other marks 

owned by Manager or the Approved Venue Sponsor. However, Manager hereby 

grants to City (and shall cause the Approved Venue Sponsor to grant to City) a 

limited, non-exclusive, royalty free, personal, non-transferable license to use the 

Venue Marks for the sole purpose of City's compliance with subsection (a} above. 

15.3.5 Existing Naming Rights Agreement. As of the Effective Date of this Agreement, City has 

approved "SAP Center at San Jose" as the Venue Name and related Venue Marks and 

Signage pursuant to a Venue Naming Rights Agreement between SAP Global Marketing, 

Inc., a Delaware corporation ("SAP Global"}, Manager and City dated as of Ju~e 18, 2013, 

as amended by a First Amendment dated as of April 1, 2014 (the "SAP Venue Naming 

Rights Agreement"). Pursuant to a notice of exercise of the extension option, the term 

of the SAP Venue Naming Rights Agreement currently extends through June 30, 2023. 

(a) In the event of any conflict or inconsistency between the provisions of this 

Agreement and the provisions of the SAP Venue Naming Rights Agreement, the 

following shall apply: 

(i) As between SAP Global and Manager, and as between SAP Global and the 

City, the parties' respective rights and obligations shall be governed by 

the SAP Venue Naming Rights Agreement. 

(ii) As between Manager and the City, the Parties' respective rights and 

obligations shall be governed by this Agreement. 

(b) Upon the reasonable request of either Manager or SAP Global, the City Manager 

shall execute and deliver, for and on behalf of the City, an amendment to the SAP 

Venue Naming Rights Agreement, an estoppel certificate, or other document for 

the purpose of clarifying the parties' rights and obligations under the SAP Venue 

Naming Rights Agreement consistent wit h the provisions of this subsection {b). 

(c) Manager and SAP Global may from time to time extend the SAP Venue Naming 

Rights Agreement, or may terminate it, without notice to or approval by City. 

(d) Manager and SAP Global also may from time to time amend the SAP Venue 
Naming Rights Agreement without notice to or approval of City; provided, 

however, that unless Manager first obtains the City Manager's written consent, 

which consent shall not be unreasonably withheld or delayed, Manager shall not 
agree to any amendment to the SAP Venue Naming Rights Agreement t hat would: 

{i) Allow SAP Global to change the Venue Name, Venue Logo or exterior 

Signage; 

(ii) Increase City's obligations or burdens; or 
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(iii) Change any other provision such that it would be inconsistent with this 

Agreement, or would materially affect City's rights or Manager's 

obligations under this Agreement. 

15.3.6 Signage Displaying Venue Marks. The approved Venue Marks may be displayed on 

Signage located within the Arena Building in compliance with Section 16.1, and on Signage 

located on the exterior of the Arena Building in compliance with Section 16.2. 

15.3.7 Costs Related to Advertising. Naming Rights and Signage. 

(a) Manager and/or the applicable Sponsors shall be solely responsible for all costs 

incurred in connection with all Arena Advertising, Naming Rights, and related 

Signage, including: 

(i) Sales commissions and expenses incurred in connection with marketing 

and sale of Naming Rights; 

(ii) Design and production of branding and collateral materials; 

(iii) Design, construction, and erection of any Signage or other fixture 

intended principally to display the name, logo or other marks of any 

Naming Rights Sponsors; and 

(iv) Annual maintenance and utility costs associated with the operation of 

any such Signage or other fixture. 

{b} None of the costs set forth above shall be eligible for payment from the Capital 

Reserve Fund. 

SECTION 16. ON-SITE SIGNAGE. 

16.1 Interior Signage. 

16.1.1 Manager's Right to Install. Manager shall have the exclusive right to install and maintain 
(or to permit the installation and maintenance of) Signage in all interior areas of the 
Arena, in such locations, types and sizes as Manager may determine in Manager's 

discretion, subject to the following: 

(a) As used in this Agreement, the term "Signage" shall mean and include all 
structures, fixtures, equipment, property or materials that are used to graphically 
display or present Arena Advertising on a fixed, temporary or rotating basis, such 
as the following: 

Amended and Restated 

(i} The scoreboard, hockey dasher boards, and seating area fascia rings; 

(ii) Televisions, LED/LCD screens, interactive digital displays, light 
projections, and other digitally-enabled graphic presentations; 

(iii) Placards, wraps and stickers, sign boards and poles, menu boards, 
banners, suspension pendants, and wall-mounted panels; and 
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(iv) Tickets, magazines, programs, posters, schedules, stationery, napkins, 
uniforms, handout items, and merchandise. 

(b) All Signage shall conform to the Governing Standards set forth in Section 12.1.3, 
including Applicable City Codes and Policies, Applicable Construction Codes and 
other Applicable Laws. 

(c) All Arena Advertising displayed on Signage shall comply with the Alcohol 
Advertising Plan {where applicable) and the content requirements of 
Section 15.2.1. 

16.1.2 Aesthetic Requirements. Without limiting the generality of the foregoing, the types and 
amounts ofSignage in the Concourse and other areas visible to the general public, when 
viewed both individually and as a whole, shall conform to the Applicable Performance 

Standard then in effect. 

(a) Manager recognizes City's continuing strong public interest in the visual 
appearance of the Arena, and its desire to maintain a "look and feel" compatible 
with the design aesthetics of the Arena as of the Execution Date. 

(b) City recognizes the expanding role of advertising and signage in the successful 
operation of comparable major arenas and stadiums in the San Francisco Bay 
Area, as well as Manager's desire and right to generate additional Operating 
Revenues by expanding the types and amounts of Arena Advertising and related 
Signage utilized at the Arena, consistent such comparable facilities. 

{c) If the Arena Authority notifies Manager of any concerns by Arena Authority or 
City regarding Arena Advertising or Signage, the Parties shall meet and confer in 
good faith to address such concerns. If the Parties cannot resolve any such 
concerns between them, the unresolved issues may be submitted to Mediation 
as a Disputed Matter under Section 39. 

16.1.3 City Name and Graphics. 

(a) At Manager's cost, Manager shall prominently feature the name "San Jose" in the 
following interior locations: (i) the scoreboard; (ii) during professional hockey 
games, under the ice; and (iii) during professional basketball games for a team 
that regularly plays its home games at the Arena, on the basketball floor. 

(b) City shall be entitled to install and keep, in prominent interior locations mutually 
approved by the Parties, the following: (i) the name "San Jose" and the City seal; 
(ii) other City identification signage or graphics; and (iii} the San Jose Sports Hall 
of Fame plaques and related materials per Section 11.3. 

16.1.4 Miscellaneous Graphics. The regulation of Signage hereunder is not intended to limit 
Manager's right to install and maintain the following in such quantities and locations as 
Manager may determine in its reasonable discretion: {i) safety, directional, accessibility 
and informational graphics; {ii) decorative graphics; and (iii) decorative or 
commemorative photos or artworks. 
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16.2 Exterior Signage. 

16.2.1 Permitted Permanent Signs. Manager shall have the exclusive right to install and maintain 
(or to permit the installation and maintenance of) permanent or semi-permanent Signage 
on the exterior of the Arena (inducting on or about the On-Site Parking Facilities), subject 
to the following: 

(a) The permitted locations, types and sizes of such exterior Signage shall be 
consistent with the Exterior Signage Plan attached as Attachment No. 10 to this 
Agreement, subject to any discretionary approvals needed from the City Council 
(including any necessary amendments to the City's sign ordinance). 

(i) From time to time, Manager may submit requests to the City Manager 
for approval of modifications to the Exterior Signage Plan, provided that 
such modified signage shall conform to Applicable Community Standards 
and all other applicable requirements under this Agreement. 

(b) The installation and maintenance of such exterior Signage shall be subject to 
oversight by the City's Public Works Department. 

(i) City agrees to use its best efforts, consistent with the exercise of its police 
powers, to promptly take such actions as may be reasonably necessary to 
cause the necessary authorizations to be issued to permit such exterior 
Signage to be installed. 

(ii) Manager shall work with the Public Works Department to ensure that the 
installation and maintenance of the Signage conforms to all Public Works 
conditions and requirements. 

{c) Exterior Signage may display the names, logos, slogans or other marks of any 
Naming Rights Sponsor; provided, however, that exterior Signage displaying the 
Venue Name or other Venue Marks shall require the approval of the City Manager 
as described in Section 15.3. 

(d} The programmable electronic sign(s}, on-site sponsor promotional signs, and the 
parking lot banner signs may also display Arena Advertising or other information 
appropriate to the use of the Arena Facilities as major public assembly facilities, 
subject to compliance with the content requirements of Section 15.2.1. 

16.2.2 Permitted Temporary Signs. In addition to the foregoing, Manager shall have the 
exclusive right to display (or to permit the display of} temporary Signage on the exterior 
of the Arena Building (including on or about the On-Site Parking Facilities), subject to the 
following: 

(a} Such temporary Signage may consist of the following: 

Amended and Restated 

(i} Banners or projected light signs promoting or associated with Events at 
the Arena or other events occurring in the San Jose area; 

(ii) Signs displayed in connection with permitted "Special Events" as 
described in Section 13.14.164 of the San Jose Municipal Code; and 
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(iii) Supergraphic signs displayed on the fa~ade of the Arena Building meeting 
the requirements in San Jose Municipal Code Section 23.04.124. 

(b) Such Signage shall be subject to electrical, fire, life safety and other reasonable 
requirements and regulatfons as may be imposed by the City's PubHc Works 
Director. 

16.2.3 Governing Standards for Exterior Signage. Exterior Signage shall conform to all other 
Governing Standards set forth in Section 12.1.3, including Applicable City Codes and 
Policies (including the applicable provisions ofTitle 23 of the San Jose Municipal Code and 
Council Policy 6-4, as amended}, Applicable Construction Codes and other Applicable 
Laws. For purposes of the foregoing, all exterior Signage shall be deemed to be erected 
under contract to the City, by virtue of the requirements set forth in this Agreement. 

SECTION 17. OFF-SITESIGNAGE. 

17.1 Outdoor Digital Signs. As a material part of the consideration for this Agreement, Manager shall 
be permitted to install and operate two digital signs ("Digital Signs") along freeways within the 
City of San Jose, subject to the terms and conditions set forth below. 

17.1.1 Description and Purpose. 

{a} The Parties anticipate that, unless otherwise mutually agreed, each Digital Sign 
will consist of the following, or the functional equivalent of the following: a 
structural support system (including branded cladding), two digital display areas 
(one for each direction of traffic) measuring approximately 14 feet high and 48 
feet wide, a security fence, and ancillary equipment and utilities. 

(b) The purpose of the Digital Signs is to: 

(i) Promote Arena Events, the San Jose Sharks, other affiliated businesses, 
their respective sponsors; 

(ii) Disseminate urgent public service messages, including Amber Alerts and 
information about emergency situations; and 

{iii) Any other purpose permitted under Council Policy 6-4 and/or Title 23 of 
the San Jose Municipal Code, as applicable. 

(c) Nothing in this Agreement shall limit the right of Manager or its Affiliates to enter 
into separate agreements for the installation, operation or use of off-site signage 
in addition to the two Digital Signs contemplated herein. 

17.1.2 Governmental Approvals. Manager shall be responsible, at no material cost to City, for 
complying with all Applicable laws and obtaining all required governmental permits, 
licenses and other approvals related to the Digital Signs, including the following: 

{a} Environmental clearance for the installation and operation of the Digital Signs in 
accordance with the requirements of the California Environmental Quality Act 
(CEQA) and applicable City ordinances. 
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(bl Discretionary approvals from the City Council, including !ease agreements and 
any necessary amendments to the City's sign ordinance. 

(c) City approvals related to excavation, grading, and construction. 

(d) Approvals from Caltrans, the FAA, and other Governmental Authorities. 

17.1.3 Lease of City Property. The two Digital Signs shafl be situated along freeways at mutually 
agreeable locations. If a Digital Sign is to be located on City-owned property, then subject· 
to approval by the City Council, City and Manager shall enter into separate written lease 
agreement for such location (~Digital Sign Lease") on such terms and conditions as the 
Parties may mutually agree. 

{a) The Digital Sign Lease shall set forth the amount of the rent (which shaff be based 
on fair market rental value) and other specific provisions as may be customary for 
similar types of leases. 

(b) The Digital Signs shall conform to all Governing Standards set forth in Section 
12.1.3, including Applicable City Codes and Policies (including the applicable 
provisions of Title 23 of the San Jose Municipal Code and Council Policy 6-4, as 
amended), Applicable Construction Codes and other Applicable Laws. 

17.1.4 location of Digital Sign Premises. Manager and City shall work together in good faith to 
select two mutually agreeable properties upon which the Digital Signs may be 
constructed, which locations shall be subject to approval by the City Council. 

(a) Manager shall apply for all necessary permits and approvals from Caltrans, City 
and other applicabre Governmental Authorities for the installation of Digital Signs 
on such properties, in the name of Manager or Manager's designated 
representative. Manager shall pay City's standard fees for processing the City 
applications, and City shall process Manager's applications, but shall retain its full 
governmental discretion with respect to all such applications. 

(b) If Manager is unable to obtain the necessary permits or approvals for Digital Signs 
on one or both of the selected properties, or if Manager should need to choose 
an afternate site due to physical constraints, title encumbrances or other reasons, 
City shall use its reasonable good faith efforts to cooperate with Manager's 
efforts to locate another property that is mutually acceptable to the Parties for 
the installation of a Digital Sign. 

(c} If any property selected by mutual agreement of the Parties is not owned or 
controlled by City (but is rocated within the City's jurisdiction), then at Manager's 
request, City will lease the property provided that (i) the owner of the serected 
property voluntarily agrees to such lease; and (ii) Manager pays all costs and 
expenses associated with such acquisition. City shall then lease such property to 
Manager pursuant to a Digital Sign Lease as contemplated above. 

17.1.5 Replacement of Digital Slgns. If Manager's ability to maintain a Digital Sign pursuant to a 

Digital Sign Lease is terminated prior to the expiration of the term thereof due to a Taking 
or a Force Majeure Event, Manager shall have the right to replace such Digital Sign with 
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another Digital Sign on other property in accordance with the applicable provisions of this 
Section 17.1. 

17 .2 Governmental Directional Signs. 

17.2.1 City Signs. As of the Commencement Date, there are a number of existing public 
roadway signs referencing the Arena by the Venue Name, which signs are controlled by 
the City. 

(a) City shall be responsible for maintaining, repairing and replacing such signs in the 
same manner that the City maintains, repairs and replaces other similar signs in 
the normal course of its business. 

(b) Upon an approved change in the Venue Name as provided in Section 15.3.3, 
Manager shall be responsible for the cost of replacing the applicable signs to refer 
to the new Venue Name, and thereafter City shall be responsible for maintaining, 
repairing and replacing them as provided above. 

17.2.2 Public Transportation Signs. As of the Commencement Date, there are also a number 
of existing public roadway and/or public transportation signs referencing the Venue 
Name, which signs are controlled by county, state and/or federal government 
agencies. 

(a} Such signs are maintained, repaired and replaced by the respective agencies. 

(b) Upon an approved change in the Venue Name, to the extent the cost to replace 
the signs is not borne by the controlling agency, such cost will be borne by 
Manager. However, City shall cooperate, at no material cost to City, with any 
reasonable efforts by Manager to cause the controlling government agencies to 
bear such replacement costs. 

SECTION 18. ON-SITE PARKING. 

PART FIVE 
PARKING AND TRAFFIC 

18.1 Description of On-Site Parking Facilities. As described in the Recitals to this Agreement, the 
Arena Facilities include improved parking areas adjacent to or across the street from the Arena 
defined therein as the "On-Site Parking Facilities'' and consisting of separate parking areas ("Lots 
A, B, and C" and "Lot D") as shown on the Site Plan (Attachment No. 2). 

18.1.1 Number of Spaces. As of the Commencement Date, the On-Site Parking Facilities provide 
a total of 1,650 parking spaces. 

(a) Lots A, Band C provide a total of 1,422 spaces. 

(b) Lot D provides a total of 228 spaces. 

18.1.2 Payment for On-Site Parking Facilities. The Annual Fees payable by Manager to City 
pursuant to Section 6.1 include consideration for use of the On-Site Parking Facilities, as 
defined in this Section 18, and no separate payment shall be due to City for such use. 
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18.2 Future Development of Lot D. Under the Diridon Station Area Plan adopted by the City Council 
on June 17, 2014 (the "Diridon Plan"), Lot D is expected to be developed in the future for 
commercial use and/or public transit projects. In this Agreement, the term "Diridon Area" or 
"Diridon Station Area" means the geographic area covered by said Diridon Plan. 

18.2.1 City's Right to Terminate Manager's Use. City shall have the right to terminate Manager's 
use of Lot D for the sole purpose of transferring fee title to allow for a public or private 
development project, subject to the following: 

(a) City shall give Manager at least 24 months' prior written notice of the proposed 
transfer; provided, however, that only 12 months' prior written notice shall be 
required if the transfer is needed for the BART project being implemented by the 
Santa Clara Valley Transportation Authority ("VTA"), pursuant to which a new 
BART station would be constructed immediately south of the Arena. 

(b) If Lot D is proposed to be transferred for private development, prior to such 
transfer City shall conduct a public proposal process in which Manager shall be 
invited to participate. 

(c) Upon transfer of Lot D, City and Manager shall amend the Arena TPMP as 
described in Section 23, as necessary. 

(i) City and Manager will confer with respect to including shared parking as 
part of the transfer agreement. 

(ii) City and Manager will also confer with respect to provisions regarding the 
timing and manner of development to avoid any unnecessary disruption 
of Arena Events. 

(d) The termination of Manager's right to use Lot Das contemplated herein shall not 
be deemed to be a Taking as described in Section 34. 

18.2.2 Transfer of Lot D to Google. As an alternative to the foregoing, at City's election City may 
transfer Lot D to Google LLC or its Affiliate ("Google") without satisfying the requirements 
set forth in Section 18.2.1, provided that as a condition precedent to such transfer, Google 
shall enter into a written lease with Manager (the "Lot D Lease") that will become 
effective upon the recordation of the grant deed to Google. During the term of the Lot D 
Lease, the 228 parking Spaces on Lot D shall continue to be deemed "On-Site Parking 
Spaces" for all applicable purposes under this Agreement. The Lot D Lease shall include 
the following terms and conditions: 

(a) The term of the Lot D Lease shall continue until construction work on Lot D (for 

either BART or another project} is ready to commence. The rental payment shall 

be $280,000 per year. Manager shall have the right to operate and maintain Lot D 

(and retain all revenues from such operations} consistent with Manager's rights 

under this Agreement. 

(b) Google shall give Manager at least 120 days' notice before terminating the Lot D 

Lease, or longer as needed to avoid a termination in the middle of a hockey 
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season (a Term Year). In addition, no termination shaH be effective unless and 

until Replacement Parking is provided as described below. 

(c) Prior to the termination of the Lot D Lease, a combined minimum of228 Available 

Parking Spaces (defined in Section 19.1.1) must have been created in one or more 

of the lots shown on Attachment No. 12 or as otherwise agreed by Manager in 

its sole discretion (the "Replacement Parking"), which Replacement Parking 

satisfies all of the following conditions: 

(i) The parking lot(s) must allow for public parking, with priority for Arena 

Event-related parking (i.e., exclusive use for Arena customers for Events); 

{ii) The parking lot(s) must be improved with paving, striping, lighting and 

other features in accordance with the Applicable Parking Standard 

(defined in Section 19.1,1) at no cost to Manager, and have access and 

circulation as reasonably approved by Manager; 

(iii} The Available Parking Spaces that count toward the 228 minimum must 

be new, and not currently existing or planned as part of lot E, as 

described in the fourth column of Attachment No. 12 (entitled "NEW 

SPACES"); and 

(iv) Manager shall be provided the opportunity to operate the parking lot(s} 

under either a lease or a parking operations agreement (either on a full 
time basis or for Event Days only) on commercially reasonable terms and 

conditions comparable to the terms and conditions of other similar 

arrangements in the 0iridon Area or downtown San Jose. 

(ct) Replacement Parking may be relocated if necessary for development purposes, 

so long as the relocated Replacement Parking meets the criteria in {c} above. 

(e} The obligation to provide the Replacement Parking will terminate upon the 

Termination Date of this Agreement, or earlier upon the occurrence of either of 

the following, so long as the City is then in compliance with the Minimum Off-Site 

Parking Requirements pursuant to Section 18.2.3{a) below: 

{i) BART service to the Diridon Station Area is operational. 

(ii} There are at least 500 new (not currently existing or planned as part of 

Lot E) structured Available Parking Spaces within 1200 feet of the South 

Entrance (defined in Section 19.1.1); provided that if such 500 new spaces 

are shared spaces (i.e., not exclusively reserved for Arena customers) 

they must be designed such that all 500 vehicles can safely exit from the 

parking lot(s} onto the public streets within a period of 30 minutes. 
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18.2.3 Effect on Minimum Off-Site Parking Requirements. 

(a) Upon the termination of Manager's right to use Lot D, the Minimum Off-Site 

Parking Requirements shall be increased by 228 spaces within the 1/3 Mile Radius 

Area as provided in Section 19.1.4 (subject to further adjustment in accordance 

with this Agreement). Thus, for example, during the Interim Relief Period 
described in 19.1.5, the Minimum Off-Site Parking Requirements shall be 

increased from 2,850 Available Parking Spaces to 3,078 Available Parking Spaces 

within the 1/3 Mile Radius Area. 

{b) All parking spaces that constitute Available Parking Spaces within the 

Replacement Parking, or within new developments on Lot O or other parcels 

(including shared spaces), shall count toward the Off-Site Minimum Parking 

Requirements. 

18.3 Use and Control of On-Site Parking Facilities. Except as otherwise expressly provided in this 
Agreement, Manager exclusively shall (i) have the right and obligation to control, operate, and 
maintain the On-Site Parking Facilities, (H) be entitled to all Operating Revenues derived from the 
On-Site Parking Facilities, and (iii) be obligated to pay all Operating Expenses related to the On
Site Parking Facilities. 

18.3.1 Permitted Uses. Manager shall be permitted to use the On-Site Parking Facilities for all 
lawful purposes consistent with the use of the Arena as a major public assembly facility, 
subject to Manager's obligation to provide parking as set forth below and compliance 
with all other applicable provisions of this Agreement. Such permitted uses may include 
temporary staging of event trailers and equipment, fan festivals, special merchandise 
sales, press events, and other special events consistent with historical practices. 

18.3.2 Capital Enhancements. Manager shall be permitted to construct or install, on or about 
the On-Site Parking Facilities, such utility equipment, signage facilities, fighting, and other 
improvements as Manager may determine to be necessary or convenient for the 
operation of the Arena as a major public assembly facility, subject to approval of such 
improvements by City as required under Section 28 and compliance with all other 
applicable provisions of this Agreement. Unless the improvements are required as a 
result of causes beyond Manager's reasonable control (such as improvements required 
by Applicable Laws), any reduction in the number of parking spaces resulting from such 
improvements shall not increase the Minimum Off-Site Parking Requirements as defined 
in Section 19.1.1. 

18.4 Parking for City Purposes. 

18.4.1 Parking for City Invitees. Personnel of City and other City Invitees (defined in Section 
27 .1.1) may park in the On-Site Parking Facilities at no charge (including during Events) if 
and when their duties require their presence at the Arena. Such parking by City Invitees· 
shall be subject to availability as determined by Manager, and shat! be allowed only in 
locations designated by Manager. 

18.4.2 Convention Center Overflow. On non-Event Days, but only to the extent available, City 
may reasonably use the On-Site Parking Facilities for Convention Center overflow or other 
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City parking, provided that such use shall not interfere with the San Jose Sharks or other 
Arena Events. Such use shall be at no cost to City, but City shall be responsible for any 
liability resulting from such use and for a!I costs of security and clean-up. 

18.S Use for Public Parking, Including Transit Users. Under the circumstances described below, 
Manager shall allow public parking \n the On-Site Parking Facilities, in locations designated by 
Manager, and for such charges as may be determined by Manager in its sole discretion. 

18.5.1 Non-Event Days. On non-Event Days, public parking shall be allowed to the extent parking 
spaces are not needed for Arena employees and other Manager Invitees, for City Invitees, 
and for set-up or tear-down activities in connection with Events. 

18.5.2 Event Days. On Event Days, public parking shall be allowed subject to the same 
requirements as for non-Event Days, with the additional requirement that Manager may 
restrict public parking. as reasonably necessary to accommodate parking by Arena 
customers. 

{a) Among other things, Manager may limit the number of spaces available for 
parking on Event Days and/or may require that public parkers vacate their parking 
spaces by a certain time on Event Days. 

(b) Vehicles parked in violation of restrictions or limitations imposed by Manager 
may be towed at the expense of the vehicle owner, assessed an overtime parking 
surcharge as determined by Manager, or denied any further privilege to park in 
On-Site Parking Facilities. 

18.5.3 Other Restrictions. Manager may temporarily close portions of the On-Site Parking 
Facilities and/or the driveways and other areas of the Arena Facilities for any other uses 
or purposes permitted under this Agreement, including as reasonably needed for 
performing maintenance or repair work. 

SECTION 19. OfF-SITE PARKING. 

19.1 Parking Spaces for Arena Customers. In addition to the number of parking spaces in the On-Site 
Parking Facilities, a substantial number of parking spaces are needed for Arena customers in 
neighboring areas for the successful operation of the Arena. 

19.1.1 Definitions. In this Agreement, the following terms shall have the meanings given below: 

(a) "1/3 Mile Radius Area" or "1/3 Mile Ring" means the area within a radius of 1/3 
mile from the South Entrance. 

(b} "1/2 Mile Radius Area" means the area within a radius of 1/2 mile from the South 
Entrance, including the 1/3 Mile Radius Area. 

(c) "1/2 Mile Ring" means the area within a radius of 1/2 mile from the South 
Entrance, excluding the 1/3 Mile Radius Area. 

(d) "Accessible Parking Space" means a parking space that is intended for use by 
individuals with disabilities and meets the applicable design requirements of 
Applicable Construction Codes. 
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(e) "Applicable Construction Codes" has the meaning given in Section 12.1.3(c), and 
includes Applicable laws governing physical design or condition of construction 
or requiring access for individuals with disabilities. 

(f) "Applicable Parking Standard" means a standard of design, operation, and 
maintenance that is equal to or exceeds the standard generally applicable to 
public parking lots and garages permitted under Applicable Laws. 

(g) "Arena Employees" mean persons engaged by Manager or Manager's 
concessionaires, vendors, contractors, and licensees to work at the Arena before, 
during or after Events, including those who operate the On-Site and Off-Site 
Parking Facilities. 

{h) "Available Parking Space" means a Qualified Parking Space that is unoccupied 
and available for Arena customers to park in upon their arrival on weekends and 
after 6:30 p.m. on weekdays. 

(i) "Interim Relief Period" has the meaning given in Section 19.1.5 below. 

0) ''Minimum Off-Site Parking Requirements" means the provision of at least 3,175 
Available Parking Spaces within the 1/3 Mile Radius Area, and 6,350 Available 
Parking Spaces within the 1/2 Mile Radius Area (inclusive of the Available Parking 
Spaces within the 1/3 Mile Radius Area}, subject to adjustments or modifications 
as provided in this Section 19 or in Section 20. 

(k) "Minimum Employee Parking Requirements" means the minimum number of 
parking spaces to be provided for Arena Employees on Event Days within the 1/3 
Mile Ring and the 1/2 Mile Ring, respectively, as described in Section 19.2.1(a). 

(I) ''Off-Site Parking Facilities" means on-street parking spaces and off-street 
parking lots or garages owned by City or third parties within close proximity to 
the Arena and utilized by Arena customers or Arena Employees (excluding On
Site Parking Facilities as defined in Section 18.1). 

(m} "Qualified Parking Space" means a parking space that meets all of the following 
requirements, unless the Parties mutually agree otherwise as part of a Temporary 
Parking Agreement: 

(i) The space is a marked space intended for use by passenger vehicles; 

(ii} The space is located in an Off-Site Parking Facility in areas that are 
lawfully entitled to be used for public parking; 

(iii) The space is not chained off, blocked, reserved, or restricted; provided 
that (A) an Accessible Parking Space shall be a Qualified Parking Space 
unless it is otherwise reserved or restricted; and (B) a space that is 
normally reserved or restricted shall be a Qualified Parking Space if there 
is reasonably dear signage notifying customers that such space is 
available for public parking; 

(iv) The space is not designated as parking for Arena Employees; and 
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(v) The space complies with Applicable Construction Codes and the 
Applicable Parking Standard. 

(n) "South Entrance" means the main entrance to the Arena located on Santa Clara 
Street. 

(o) "Temporary Conditions" has the meaning given in Section 19.3.1 below. 

{p) "Temporary Parking Agreement" has the meaning given in Section 19.3.2. 

19.1.2 City's Obligations. Subject to the provisions of this Part Five, City shall take whatever 
actions may be necessary to ensure that Off-Site Parking Facilities are maintained in such 
locations and in such quantities as shall be sufficient to satisfy the Minimum Off-Site 
Parking Requirements in accordance with this Agreement. 

(a) If the number of Available Parking Spaces falls short of the Minimum Off-Site 
Parking Requirements, City shall take whatever actions may be necessary to bring 
the number of Available Parking Spaces into compliance with this Agreement. 
Such actions may include the acquisition of land and the construction of a new 
parking structure to the north of the Arena (in addition to City's obligations under 
the Lot E Agreement described below), but less expensive alternatives may be 
used where appropriate consistent with the provisions of this Agreement. 

(b) City shall use its best efforts to anticipate potential deficiencies in the supply of 
Available Parking Spaces based on planned Temporary Conditions, expected 
changes in parking supply or parking demand (including changes reflected in the 
Parking Forecast Report described below), and other conditions within the 
reasonable control or knowledge of City. In the event of any such anticipated 
deficiencies, City shall take action as reasonably appropriate to avoid the loss of 
Available Parking Spaces below the number needed to satisfy the Off-Site Parking 
Requirements. 

(c} If any Temporary Conditions would result in a loss of Available Parking Spaces 
such that the Minimum Off-Site Parking Requirements would not be met, City 
may employ temporary measures as reasonably necessary to satisfy its parking 
obligations, subject to the provisions of a Temporary Parking Agreement as 
described in Section 19.3.2. 

(d) City may replace or substitute particular parking spaces within each Radius Area 
from time to time as necessary, so long as the Available Parking Spaces within the 
1/3 Mile Radius Area and the 1/2 Mile Radius Area each separately continue to 
satisfy the Minimum Off-Site Parking Requirements as specified in this 
Agreement. 

{e) The Minimum Off-Site Parking Requirements may be modified pursuant to 
Sections 19.1.4 or 20.2.2. Following any such modification, all references in this 
Agreement to "Minimum Off-Site Parking Requirements" shall have the meaning 
specified in a written amendment or other written memorandum between the 
Parties. 
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(f) City may own and operate any Off-Site Parking Facilities, and may charge fees for 
Arena customers to park in those facilities as members of the general public. 

(g) Manager may enter into separate agreements with the owners or operators of 
any Off-Site Parking Facilities (which may include City or SARA} pursuant to which 
Manager will operate such parking facilities either full time or on Event Days only. 
Such separate agreements (including any agreements between City and Manager 
with respect to any City-owned parking facilities) shall be on such terms and 
conditions as may be mutually agreed by the parties thereto. Manager's 
operation or control over any such parking facilities shall not modify the Parties' 
respective obligations under this Agreement. 

19.1.3 Development of Lot E. Pursuant to a Settlement Agreement and Release dated 
December 1, 2016 (the "Lot E Agreement"), City and Manager have agreed to the 
following, all as more particularly set forth in the Lot E Agreement. The terms of the Lot E 
Agreement are incorporated herein by this reference and shall control over any 
inconsistency with the following: 

(a) City will purchase certain parcels located to the north of the Arena, as shown on 
the Site Plan (Attachment No. 2). 

{b) Manager will lease to City, for One Dollar {$1.00} per month, certain other parcels 
located adjacent thereto, also as shown on the Site Plan. 

(c) City will construct a parking lot on the combined parcels ("Lot E"), estimated to 
contain at least 180 surface parking spaces. 

(d) Pursuant to a separate operating agreement, Manager shall operate Lot E as an 
Off-Site Parking Facility, with priority for Arena event-related parking through at 
least June 30, 2025. The net revenues from such operation shall be paid to City. 

(e) Any development of City's parcels after June 30, 2025, shall include shared use 
parking for the benefit of the Arena during the remaining term of this Agreement. 
Such shared parking shall include a minimum number of Available Parking Spaces 
equal to the number of surface parking spaces that were provided on Lot E (but 
not less than 180 Available Parking Spaces). 

(f) Manager shall have the right to purchase City's parcels for a fair market price, if 
City decides to self, lease or otherwise transfer such parcels to an unrelated third 
party. 

(g) City shall have the right to purchase Manager's parcels for a pre-determined, 
below-market price, upon City's agreement to construct a parking garage on 
Lot E, or upon termination of this Agreement. 

19.1.4 Adjustments for Changes to On-Site Parking Facilities. As of the Commencement Date, 
the On-Site Parking Facilities provide a total of 1,650 parking spaces, including 228 spaces 
in Lot D. 
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(a) If the number of parking spaces in the On-Site Parking Facilities is increased, the 
Minimum Off-Site Parking Requirements for both the 1/3 Mile Radius Area and 
the 1/2 Mile Radius Area shall be reduced on a space for space basis. 

(b} Similarly, if the number of parking spaces in the On-Site Parking Facilities is 
reduced as a result of causes beyond Manager's reasonable control (for example, 
due to the loss of Lot D), the Minimum Off-Site Parking Requirements for both 
the 1/3 Mile Radius Area and the 1/2 Mile Radius Area shall be increased on a 
space for space basis. 

{c) Except as required by Applicable Laws, eminent domain or other causes beyond 
the reasonable control of the Parties, and except for the potential development 
of Lot Das contemplated by Section 18.2, no improvements or other Alterations 
shall be made to the On-Site Parking Facilities unless such Alterations have been 
approved by both Parties and such Alterations are in compliance with all other 
applicable provisions of this Agreement. 

19.1.5 Interim Reduction in Minimum Off-Site Parking Requirements. Notwithstanding anything 
to the contrary in this Agreement, for an interim period of time described below (the 
"Interim Relief Period"), Manager shall grant City partial relief from the Minimum Off
Site Parking Requirements in accordance with the following terms and conditions: 

(a) The Interim Relief Period shall commence on the Execution Date and shall expire 
on the earlier to occur of the following dates: (i) the date that BART service to 
the Diridon Station Area is operational; or (ii} June 30, 2025. 

(b} During the Interim Relief Period, the number of Available Parking Spaces required 
to be provided by City within both the 1/3 Mile Radius Area and the 1/2 Mile 
Radius Area shall be reduced by 325. Therefore, subject to applicable 
adjustments or modifications as provided in this Agreement, the number of 
Available Parking Spaces required within the 1/3 Mile Radius Area shall be 
reduced from 3,175 to 2,850, and the number of Available Parking Spaces 
required within the 1/2 Mile Radius Area shall be reduced from 6,350 to 6,025. 

(c) Upon the expiration of the Interim Relief Period, the full Minimum Off-Site 
Parking Requirements shall resume without application of the relief provided by 
this Section 19.1.5. 

(d) Nothing herein shall modify the provisions of Section 19.3 (Temporary 
Conditions), Section 20.1 (Parking Supply and Forecast Reports), or Section 20.2 
(Parking Utilization Report and Adjustment to Requirements). Both during and 
after the Interim Relief Period the Parties shall retain the ability to make further 
adjustments or modifications to the Minimum Off-Site Parking Requirements in 
accordance with those provisions. 

19.2 Parking Spaces for Employees. 

19.2.1 Employee Parking during Term Period One. During Term Period One, City shall at its sole 
cost provide parking on Event Days for Arena Employees, in separately designated Off
Site Parking Facilities, as follows: 
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(a) The number and location of such parking shall satisfy all of the following 
requirements ("Minimum Employee Parking Requirements"): 

(i) City shall provide 150 spaces as needed at a reasonable time before, 
during and after Events. Such spaces shall be located within one-third 
mile of the Arena or a shuttle service shall be provided. 

(ii) City shall provide an additional 150 parking spaces as needed after 
6:00 p.m. on weekdays and with no time restrictions on weekends and 
holidays. Such spaces shall be located within one-third mile of the Arena 
or a shuttle service shall be provided. 

(iii) City shall make reasonable good faith efforts to provide an additional 100 
parking spaces located within a reasonable distance of the Arena, unless 
the Parties mutually agree otherwise. 

(b) Unless the Parties mutually agree otherwise, the parking facilities provided by 
City for parking by Arena Employees shall comply with Applicable Construction 
Codes and the Applicable Parking Standard. 

(c) If any Temporary Conditions would result in a loss of Available Parking Spaces 
such that the Minimum Employee Parking Requirements would not be met, City 
may employ temporary measures as reasonably necessary to satisfy its parking 
obligations, subject to a Temporary Parking Agreement as provided in Section 
19.3 below. 

(d) On non-Event Days, Manager shall provide parking for Arena Employees in the 
On-Site Parking Facilities, at no cost to City. 

19.2.2 Employee Parking during Term Period Two and Term Period Three. During Term Period 
Two and Term Period Three, Manager shall be solely responsible for providing all parking 
needed for Arena Employees, at no cost to City. Such parking may be provided in On-Site 
Parking Facilities or Off-Site Parking Facilities, as determined by Manager. 

19.3 Temporary Conditions. 

19.3.1 Defined Terms. In this Agreement, the term "Temporary Conditions" means any 
conditions (or series of conditions) that increase parking demand by non-Arena users 
and/or cause a loss of Available Parking Spaces that Arena customers or Arena Employees 
otherwise could use. Temporary Conditions are further described as falling into one of 
the categories defined below: 

(a) "Intermittent Conditions" are any conditions (or series of conditions) caused by 
events that occur periodically, likely for a period of many years, for which the 
customers or participants use the same Off-Site Parking Facilities used by Arena 
customers, resulting in a reduction in the number of Available Parking Spaces. 
Examples include events at Chase Center, AT&T Park, Avaya Stadium, Levi's 
Stadium, or Arena Green, as well as activities, uses or events that draw large 
crowds to the downtown area or that otherwise cause parking impacts on a 
recurring basis. 
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(b) "Long Term Temporary Conditions" are any conditions (or series of conditions) 
caused by construction projects or other events that result in a reduction in the 
number of Available Parking Spaces for a cumulative period of time longer than 
90 days but shorter than three years over the Term. Examples include High Speed 
Rail construction, Autumn Street reconstruction, construction on the Caltrain 
electrification project, BART Phase II construction, and construction of other 
major development projects in the Diridon Station Area, to the extent such 
projects in the aggregate do not result in a reduction in Available Parking Spaces 
for a period longer than three years. 

(c) "Short Term Temporary Conditions" are any conditions {or series of conditions) 
that result in a reduction in the number of Available Parking Spaces for a 
cumulative period of time of 90 days or less, excluding Intermittent Conditions. 
Examples include short-run performance events like Cirque du Soleil or Cavalia, 
or short-term street improvement work. 

19.3.2 Temporary Parking Agreements. If as a result of specific Temporary Conditions, City is 
unable to comply with either the Minimum Off-Site Parking Requirements and/or the 
Minimum Employee Parking Requirements, City may employ temporary measures or 
utilize temporary parking facilities for the period of time reasonably necessary to address 
such Temporary Conditions, subject to the terms and conditions of a separate written 
agreement {"Temporary Parking Agreement") mutually approved by the Parties. Such 
Temporary Parking Agreement shall not be deemed to be an amendment of this 
Agreement. 

(a} Upon request by either Party, the Parties shall meet and negotiate in good faith 
regarding a Temporary Parking Agreement that addresses any specifically 
identified Temporary Conditions and describes acceptable temporary measures 
that may be taken by City to fulfill the City's parking obligations in lieu of 
satisfaction of the requirements described in this Section 19. 

(b) If a Temporary Condition is reasonably foreseeable, City shall notify Manager of 
the expected Temporary Condition as far in advance of the anticipated 
commencement of the Temporary Condition as is reasonably possible, and shall 
propose a Temporary Parking Agreement {and take appropriate implementing 
actions) as early as may be necessary to ensure that there will be an 
uninterrupted supply of Available Parking Spaces as necessary to continuously 
satisfy City's obligations under this Agreement. 

(c) The terms and conditions of the Temporary Parking Agreement, including the 
nature, extent and length of the temporary measures, shall be reasonably 
determined based on the nature, extent and length of the Temporary Conditions. 

(i) For example, the types of temporary measures that would be appropriate 
for an Intermittent Condition would not generally be appropriate for a 
Long Term Temporary Condition or even a Short Term Temporary 
Condition. 
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(ii) In the case of a Long Term Temporary Condition, the Temporary Parking_ 
Agreement shall include a description of specific measures that City plans 
to take to ensure that the reduction in Available Parking Spaces caused 
by the Long Term Temporary Condition will be permanently re mediated 
within a reasonable period of time. 

(d) Any temporary measures employed by City shall be designed to preserve, to the 
greatest extent reasonably possible, the overall access and parking ecosystem for 
the Arena existing as of the Commencement Date of this Agreement. 

(e) Nothing in this Section 19.3 shall be deemed to relieve or excuse City of its 
obligations under Section 20.1.2 to prepare a Schedule of Parking Solutions in 
connection with a Parking Forecast Report as described in Section 20.1.2 below. 

(f) If the Parties fail to agree upon a Temporary Parking Agreement within 30 days 
after written request by one Party to the other, such matter may be submitted to 
Mediation as a Disputed Matter pursuant to Section 39. 

19.4 City Expenditures. City shall be responsible to make all expenditures necessary to fulfill City's 
parking obligations set forth in this Agreement. City shall have no obligation to provide, obtain or 
pay for the costs of additional parking to serve the Arena or incur any other obligation to provide, 
obtain or pay for the costs of parking to serve the Arena or incur other capital costs related to 
parking beyond the expenditures necessary to fulfill the City's obligations set forth in this 
Agreement. 

SECTION 20. PARKING SUPPLY AND UTILIZATION REPORTrNG; ADJUSTMENTS TO REQUIREMENTS. 

20.1 Parking Supply and Forecast Reports. 

20.1.1 Parking Supply Report. On or about the Commencement Date, City and Manager jointly 
prepared a written report of the number of Qualified Parking Spaces and Available Parking 
Spaces then located within the 1/3 Mile Ring and the 1/2 Mile Ring. Such report ("Parking 
Supply Report") shall be reviewed by the Parties on an annual basis. Upon the request 
of either Party, but not more often than once each Term Year, the Parties shall work 
together in good faith to prepare a new Parking Supply Report to reflect then-current 
counts for the 1/3 Mile Ring (and for the 1/2 Mile Ring, if requested). 

(a) Unless the Parties mutually agree otherwise, the methodology for determining 
the number of parking spaces reported in the Parking Supply Report shall be as 
follows: 

Amended and Restated 

(i) For each separate on-street and off-street parking area wit hin the 1/3 
Mile Ring (and the 1/2 Mile Ring, if applicable), the Parties will count and 
record the total number of Qualified Parking Spaces, without reference 
to the number of spaces that are unoccupied at 6:30 pm. These numbers 
will constitute the inventory of Qualified Parking Spaces presented in the 
Parking Supply Report. 

(ii) Also, for each separate on-street and off-street parking area within the 
1/3 Mile Ring (and the 1/2 Mile Ring, if applicable), the Parties will count 
and record the number of Qualified Parking Spaces that are unoccupied 
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at 6:30 p.m. on three to six representative weekday evenings when there 
are no events or Intermittent Conditions at the Arena. The data for each 
evening will be totaled and the totals will be averaged. Such average will 
constitute the number of Available Parking Spaces presented in the 
Parking Supply Report. 

(b} Unless the Parties mutually agree otherwise, where a parking area is located 
partly in the 1/3 Mile Ring and partly in the 1/2 Mile Ring, each such portion of . 
the parking area shall be separately listed and separately counted. 

(c} Manager shall take primary responsibility for completing the Parking Supply 
Report, but shall use reasonable good faith efforts to schedule all counting work 
at times convenient to City, and shall provide City the opportunity to participate 
in and/or monitor the counting work performed by Manager. 

(d) Manager shall deliver a copy of the Parking Supply Report to City and Arena 
Authority within 30 days following completion of the counting work. 

(i) If City requests any modifications to the Report, the Parties shall work 
together in good faith to make modifications that are acceptable to both 
Parties. 

(ii) If City does not request any changes to the Parking Supply Report within 
60 days after receipt from Manager, City shall be deemed to have 
accepted the Report as presented, and the Parties shall be deemed to 
have stipulated to the accuracy of the Report, absent manifest error. 

20.1.2 Parking Forecast Report. Upon the request of either Party, but not more often than once 
each Term Year, the Parties shall work together in good faith to jointly prepare a written 
forecast report ("Parking Forecast Report") for the 1/3 Mile Ring (and the 1/2 Mile Ring, 
if requested). Such Report shall include a description of the changes in the number of 
Available Parking Spaces that are predicted to occur within the applicable area(s) during 
the ensuing five-year period based on anticipated new developments, modifications to 
existing developments, the opening or closure of parking facilities, and other known or 
predicted conditions affecting parking demand and supply within the 1/3 Mile Ring (and 
the 1/2 Mile Ring, if applicable). 

(a) City shall provide Manager with information known to City regarding any planned 
or proposed new developments, modifications, or other relevant conditions that 
may affect the number of Available Parking Spaces during such five year period. 

(b) Manager shall take primary responsibility for completing the Parking Forecast 
Report, but shall confer with City in good faith regarding the applicable 
information to be included in the Report. 

(c) Manager shall deliver a copy of the Parking Forecast Report to City and Arena 
Authority within 30 days following receipt of the applicable information from City. 

(i) If City requests any modifications to the Report, the Parties shall work 
together in good faith to make modifications that are acceptable to both 
Parties. 
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(ii} If City does not request any changes to the Parking Forecast Report within 
60 days after receipt from Manager, City shall be deemed to have 
accepted the Report as presented, and the Parties shall be deemed to 
have stipulated to the accuracy of the Report, absent manifest error. 

(d) If the Parking Forecast Report indicates that there may be shortages in the 
number of Available Parking Spaces during the ensuing five year period, City shall 
prepare and deliver to Manager, within 90 days following its receipt of the Parking 
Forecast Report, a schedule of several alternative solutions ("Schedule of Parking 
Solutions"} that City would be able to pursue (subject to appropriate action by 
the City Council) in order to ensure that City will continue to meet its parking 
obligations under this Agreement. 

(i) If Manager requests any modifications to the Schedule of Parking 
Solutions, the Parties shall work together in good faith to make 
modifications that are acceptable to both Parties. 

(ii} If Manager does not request any changes to the Schedule of Parking 
Solutions within 60 days after receipt from City, Manager shall be 
deemed to have accepted the Schedule of Parking Solutions as 
presented, and the Parties shall be deemed to have stipulated to the 
reasonableness of the Schedule of Parking Solutions. 

20.2 Parking Utilization Report and Adjustments to Requirements. 

20.2.1 Parking Utilization Report. Upon the request of either Party, but not more often than 
once every three Term Years, the Parties shall work together in good faith to jointly 
prepare a written report ("Parking Utilization Report") to reflect the then-current 
utilization, during San Jose Sharks hockey games, of Available Parking Spaces in each of 
the parking areas within the 1/3 Mile Ring (and the 1/2 Mile Ring, if requested). Unless 
the Parties mutually agree otherwise, the methodology for determining such utilization 
shall be as follows: 

(a) The Parties shall survey utilization of Available Parking Spaces during three San 
Jose Sharks games when no Short Term Temporary Conditions or Intermittent 
Conditions would skew the results (such as a special event on the same day), as 
mutually agreed by the Parties. Each survey shall be performed during the period 
of time commencing approximately 15 minutes before the start of the game and 
ending approximately 15 minutes after the start of the game. 

(b) For each separate Off-Site Parking Facility (including on-street and off-street 
parking areas}, the Parties shall separately record the following information to be 
included in the Parking Utilization Report: 

Amended and Restated 

(i) Total number of Available Parking Spaces (which shall be based on the 
current Parking Supply Report as described above}; and 

(ii} Total number of Available Parking Spaces occupied at the time of the 
survey (i.e., at approximately the same time as the start of the game) for 
each of the three nights, which totals shall be averaged. 
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(c} The average percent of Available Parking Spaces occupied shall be deemed to be 
the utilization rate (the "Utilization Rate"). The Parking Utilization Report shall 
list the Utilization Rate for each separate parking area within the 1/3 Mile Ring 
(and the 1/2 Mile Ring, if applicable} as well as for all parking areas within the 1/3 
Mile Ring (and the 1/2 Mile Ring, if applicable}. 

(d} Unless the Parties mutually agree otherwise, where a parking area is located 
partly in the 1/3 Mile Ring and partly in the 1/2 Mile Ring, the Utilization Rate 
shall be determined separately for each such portion of the parking area. 

(e) Manager shall take primary responsibility for completing the Parking Utilization 
Report, but shall use reasonable good faith efforts to schedule all counting work 
at times convenient to City, and shall provide City the opportunity to participate 
in and/or monitor the counting work performed by Manager. 

(f) Manager shall deliver a copy of the Parking Utilization Report to City and Arena 
Authority within 30 days following completion of the counting work. 

(i} If City requests any modifications to the Report, the Parties shall work 
together in good faith to make modifications that are acceptable to both 
Parties. 

(ii) If City does not request any changes to the Parking Utilization Report 
within 60 days after receipt from Manager, City shall be deemed to have 
accepted the Report as presented, and the Parties shall be deemed to 
have stipulated to the accuracy of the Report, absent manifest error. 

20.2.2 Adjustments Based on Change in Utilization Rates. City and Manager agree that overtime 
the parking needs of Arena customers may change, and that a significant, sustained 
change in the Utilization Rates over at least three Term Years may justify adjustments to 
the Minimum Off-Site Parking Requirements. Unless the Parties mutually agree 
otherwise, the following procedures shall be used to determine whether any such 
adjustments should be made: 

(a} If any Parking Utilization Report indicates that the Utilization Rate for the Off-Site 
Parking Facilities within the 1/3 Mile Ring (or the 1/2 Mile Ring, if applicable) is 
less than 75% of the Minimum Off-Site Parking Requirements for such area, then 
upon the request of either Party, City and Manager shall make reasonable good 
faith efforts to determine whether a decrease in the Minimum Off-Site Parking 
Requirements is warranted and could be made without negatively impacting 
Arena operations. 

(b) If any Parking Utilization Report indicates that the Utilization Rate for the Off-Site 
Parking Facilities within the 1/3 Mile Ring (or the 1/2 Mile Ring, if applicable) is 
more than 95% of the Minimum Off-Site Parking Requirements for such area, 
then upon the request of either Party, City and Manager shall make reasonable 
good faith efforts to determine whether an increase in the Minimum Off-Site 
Parking Requirements is warranted. 
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(c) In making the foregoing determination, the Parties shall take into account all 
relevant information regarding changes that have occurred, such as the following: 

(i) Changes in average attendance and peak attendance for the San Jose 
Sharks games (to ensure sufficient Available Parking Spaces during times 
when the San Jose Sharks are expected to draw capacity crowds); 

(ii) Changes in the physical features and operational efficiencies of Off-Site 
Parking Facilities, with consideration given to factors such as distance to 
the Arena; visibility and accessibility; ingress and egress times; quality of 
the improvements; perceived safety in the parking area as well as the 
pedestrian pathway between the parking area and the Arena, and other 
qualitative factors; 

(iii) Decreases in parking demand due to increased use by Arena customers 
of other modes of transportation including public transit, ride sharing 
services, bicycles, or walking; 

(iv) Increases in parking demand due to parking by construction workers, 
transit riders departing from Diridon Station, nearby development, or 
other non-Arena sources; and 

(v) Long term conditions such as major construction projects, sustained 
economic recessions, damage from earthquakes or other force majeure 
events, or other situations that create anomalies in historical parking 
practices. 

(d) If City and Manager both agree to make an adjustment in the Minimum Off-Site 
Parking Requirements, they shall confirm their agreement in a written 
amendment to this Agreement signed by both Parties. The new Minimum Off
Site Parking Requirements shall remain in effect until any subsequent 
adjustments are made following the procedures described above. 

(e) Nothing herein shall be construed as obligating the Parties to agree to any 
adjustment to the Minimum Off-Site Parking Requirements. If the Parties do not 
mutually agree upon an adjustment to the Minimum Off-Site Parking 
Requirements, the then-applicable Minimum Off-Site Parking Requirements shall 
remain in effect, and there shall be no amendment to this Agreement. 

SECTION 21. COORDINATION AND COOPERATION. 

21.1 Parking Matters. City shall continuously monitor and evaluate development within the 1/2 Mile 
Radius, to help ensure that its parking obligations under this Agreement will continue to be met 
throughout the entire Term. Among other things, City reaffirms its intent to comply with the 
following obligations mandated by the City Council in connection with approval of t he Diridon 
Plan: 

21.1.1 Significant Land Use Decisions. City shall coordinate with Manager regarding significant 
land use and development decisions within the 1/2 Mile Radius, to ensure that the 
required number of Available Parking Spaces is maintained. Such coordination 
obligations shall include the following measures: 
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(a) City shall refer to Manager all development proposals on parcels within 
approximately 1/3 of a mile of the Diridon Station that have off-street public 
parking facilities, and are in excess of 25,000 square feet. Referrals shall 
include the cover letter, plan set, and other relevant materials the applicant 
provides as part of the project submittal. Referrals shall also include 
notification of preliminary review applications, initial studies, and 
environmental impact reports {including draft and final EIR's, 
amendments and addenda). Staff shall provide comments received in a 
timely manner from Manager to the applicant and consider them in 
formulating initial comments the City may provide on the proposed project. 

(b) City shall require development proposals on parcels within the central and 
northern zone of the Diridon Plan that have off-street public parking facilities, 
and are in excess of 100,000 square feet of commercial space or in excess of 
50,000 square feet of stand-alone retail/restaurant projects, to conduct a 
parking analysis for the project City shall similarly request the same of 
development proposals within approximately 1/3 of a mile of the Diridon 
Station. These projects would be required to analyze and identify the projected 
parking demand, demand management strategies, and the parking supply to be 
provided by the project. The analysis would identify the impacts of the project 
on the existing parking supply within the Diridon Station Area, and suggest ways 
to mitigate the impact if it is deemed significant. The analysis would also 
include an assessment of spaces impacted or needed during construction. 

(c) For the BART and High Speed Rail transit projects, the City shall request that 
the lead agency conduct a project parking analysis. The analysis should include 
a projection of parking demand, demand management strategies, 
recommended parking supply solutions, and potential impacts on the existing 
parking supply within the Diridon Station Area, including suggested ways to 
mitigate the impact if it is deemed significant. The results of any parking 
analysis shall be provided to Manager for review and comment. City shall 
consider Manager's timely feedback in formulating comments that City 
forwards to the lead agency as part of the project development and approval 
process. 

21.1.2 Shared Parking for Non-Residential Development. For non-residential development that 
would result in the substantial loss of Available Parking Spaces, City will strive to include 
shared parking as a condition of development if necessary to mitigate the loss of parking. 
The shared parking condition would require that the development's parking facilities be 
available for the general public, with or without fees, at times when the parking facifities 
within the development are not being fully used by the development. 

21.2 Transportation Matters. City shall coordinate with Manager regarding transportation projects, 
transportation plans, and other transportation matters in the vicinity of the Diridon Station Area 
or that may otherwise affect ingress to and egress from the Arena, including as follows: 

21.2.1 Transportation Projects. For transportation projects such as BART and High Speed Rail, 
City will request that the lead agency conduct a transportation analysis that evaluates 
potential adverse impacts on traffic and parking in the vicinity of the Di rid on Station Area, 
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with the objective of ensuring that appropriate mitigation measures are included to 
protect the Arena's operations from such adverse impacts. City shall also consider 
Manager's timely feedback in formulating comments that City forwards to the lead 
agency as part of the project development and approval process. 

21.2.2 TPMP's. City and Manager shall coordinate regarding the Transportation and Parking 
Management Plan for the Arena as well as TPMP's for the Arena Green, BART, High Speed 
Rail, and other major development projects, all as set forth in Section 23 below. 

21.2.3 Streets and Intersections. City and Manager shall also coordinate regarding any material 
changes to the design, configuration or operation of the major streets and intersections 
in the vicinity of the Arena to the extent that they may have a direct impact on the safe 
and efficient flow of vehicular, bicycle, and pedestrian traffic to and from the Arena, 
including Autumn Street and the intersection at Autumn Street and Park Avenue. 

(a} City shall give Manager advance notice of any such material changes, including 
copies of relevant plans and specifications, and shall meet with Manager in 
advance of any work in order to discuss Manager's input and suggestions. 

(b} The Parties shall work together in good faith with the goal of achieving the best 
overall function of the streets and intersections for the benefit of both the Arena 
and all other development in the Diridon Area. 

21.3 Coordination Meetings. City and Manager agree that time is of the essence with respect to the 
obligations under this Agreement, and agree to use reasonable good faith efforts to meet and 
confer as often as necessary to prioritize and resolve parking, traffic and transportation issues in 
the vicinity of the Arena. 

21.3.1 Meeting Participants. The City Manager's office, with the assistance of t he Arena 
Authority, will engage the appropriate City departments and other agencies to participate 
in meetings with Manager as necessary, including the Department of Transportation, the 
Police Department, the Planning Department, the Public Works Department, SARA, and 

the VTA. 

21.3.2 Issues to be Addressed. Issues to be addressed between the Parties shall include the 
following: 

Amended and Restated 

(i) The operation and management of Off-Site Parking Facilities; 

(ii) The location and manner of providing the Minimum Employee Parking 
Requirements; 

(iii} Any Temporary Conditions that impact the Available Parking Spaces and 
any requested Temporary Parking Agreements; 

(iv} Preparation of the Parking Supply Report, the Parking Forecast Report, 
and the Schedule of Parking Solutions, and any issues related thereto; 

(v) Preparation of the Parking Utilization Report, and any adjustments to the 
Minimum Off-Site Parking Requirements based on the results of such 
Report; 
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(vi) The design, construction and operation of BART, High Speed Rail and 
other transportation projects, including associated parking facilities and 
traffic impacts; 

(vii) Development projects with the 1/3 Mile Ring and the 1/2 Mile Ring; 

(viii) The identification and evaluation of sites for development of additional 
Off-Site Parking Facilities as needed, including both surface lots and 
structured parking facilities; 

(ix) Shared parking in the vicinity of the Arena; 

(x) The extension and realignment of Autumn Street; 

(xi) Revisions to the TPMP's for the Arena, the Arena Green, transportation 
projects, and other major projects; and 

(xii) Other on-site and off-site transportation and parking issues. 

SECTION 22. NOTICE AND CURE OF PARKING DEFICIENCY. 

22.1 Notice of Parking Deficiency. 

22.1.1 Definition of Parking Deficiency. In this Agreement, the term "Parking Deficiency" shall 
mean the situation that exists when the number of Available Parking Spaces in Off-Site 
Parking Facilities is not sufficient to meet the Minimum Off-Site Parking Requirements 
and the Minimum Employee Parking Requirements. 

22.1.2 Delivery of Notice of Parking Deficiency. If Manager reasonably believes that there is a 
Parking Deficiency, Manager may deliver a written notice to City ("Notice of Parking 
Deficiency") describing with particularity the nature and scope of the Parking Deficiency. 

(a) Manager may, but shall not be required to, include in the Notice of Parking 
Deficiency {i) Manager's assessment of the apparent causes of the Parking 
Deficiency, and (ii) the actions and work that Manager believes City should take 
in order to cure the Parking Deficiency. 

(b) Manager may not give City a Notice of Potential Event of Default (as described in 
Section 38.1.3) alleging a breach of City's obligations with respect to Minimum 
Off-Site Parking Requirements or Minimum Employee Parking Requirements, 
until 30 days after Manager gives City a Notice of Parking Deficiency. 

22.2 Notice of Anticipated Parking Deficiency. 

22.2.1 Definition of Anticipated Parking Deficiency. In this Agreement, the term "Anticipated 
Parking Deficiency" shall mean the situation that exists when a Parking Deficiency is 
anticipated to occur within the ensuing 6 month period, based on the anticipated supply 
of Available Parking Spaces in Off-Site Parking Facilities, and the anticipated demand for 
the use of such spaces before, during and after Arena Events. 

22.2.2 Delivery of Notice of Anticipated Parking Deficiency. If Manager reasonably believes that 
there is an Anticipated Parking Deficiency, Manager may deliver a written notice to City 
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{"Notice of Anticipated Parking Deficiency") describing with particularity the nature and 
scope of the Anticipated Parking Deficiency. 

(a) Manager may, but shall not be required to, include in the Notice of Anticipated 
Parking Deficiency (i) Manager's assessment of the apparent causes of the 
Anticipated Parking Deficiency, and (ii) the actions and work that Manager 
believes City should take in order to cure the Anticipated Parking Deficiency. 

(b) Manager's delivery (or non-delivery) of a Notice of Anticipated Parking Deficiency 
shall not affect Manager's obligation to give a 30 day Notice of Parking Deficiency 
prior to delivering any Notice of Potential Event of Default regarding City's 
parking obligations, as described in Section 22.1.2(b) above. 

22.3 Notice of Self-Help Work. Concurrently with delivery of a Notice of Parking Deficiency or a Notice 
of Anticipated Parking Deficiency, or at any time thereafter, Manager may give City a Notice of 
Self-Help Work as described in Section 38.3.4 below. If Manager proceeds with any Self-Help 
Work, the provisions of Section 38.3.4 shall apply. 

22.4 City's Written Response. Promptly after receipt of a Notice of Parking Deficiency, Notice of 
Anticipated Parking Deficiency or Notice of Self-Help Work, City shall give Manager its written 
response to the same. 

(a) If City objects to any claims, conclusions or other statements in any such notice, 
City shall describe with particularity the reasons for such objection. 

(b) If City elects to cure a Parking Deficiency or Anticipated Parking Deficiency 
identified by Manager, City shall describe with particularity the manner in which 
City intends to perform the necessary work and fund the costs of such work. 

22.5. Purpose of Notice Provisions. The purpose of the notice provisions described above is to provide 
City with an additional notice and opportunity to cure any Potential Events of Default with respect 
to City's parking obligations under this Agreement. Notwithstanding any notice given or response 

· thereto, the determination as to whether there is in fact a Potential Event of Default, or whether 
any such Potential Event of Default has in fact been cured, shall be determined solely in 
accordance with the applicable provisions of Section 38 (regarding Default and Remedies). 
Nothing in this Section 22 shall amend, abridge or waive any rights or remedies of either Party 
under Section 38. Any disputes between the Parties related to the matters above shall be subject 
to Mediation as provided in Section 39. 

SECTION 23. TRANSPORTATION AND PARKING MANAGEMENT PLANS. 

23.1 Arena TPMP. Manager and City have agreed to a traffic and parking management plan for the 
Arena, entitled "Transportation & Parking Management Plan, 6th Edition," a copy of which is 
attached as Attachment No.13 hereto (the "Arena TPMP"). The Arena TPMP identifies goals and 
strategies for: (i) the operation and management of the On-Site Parking Facilities; (ii) the provision 
of convenient Off-Site Parking Facilities for Arena employees and customers; and (iii) the provision 
of safe and efficient traffic and pedestrian movement of Arena customers. 
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23.1.1 Background. 

(a) The parties agree that because of the lack of adequate On-Site Parking Facilities, 
the success of the Arena is dependent on an effective TPMP to move people to 
and from the Arena. 

(b) Manager and City agree to use reasonable good faith efforts to correct by 
appropriate means and methods any material deficiencies in the provision of and 
effective use of the On-Site Parking Facilities and Off-Site Parking Facilities. This 
includes an obligation by the City to use its reasonable good faith efforts to 
devote sufficient operating funds and resources to make the movement of cars 
and people effective and efficient. 

23.1.2 Contents of Arena TPMP. The Arena TPMP is intended by the Parties to address traffic, 
parking and pedestrian issues of concern to City, Manager, Arena customers and the 
neighborhood arising from the usage of the Arena. The Arena TPMP specifically 
addresses, among other things, the following: 

(i) ingress and egress to the Arena Facilities and Off-Site Parking Facilities; 

(ii) coordinated traffic control procedures for signalization, pedestrian flow 
movement, vehicular flow movement, and coordination of conflicts 
between same; 

(iii) the provision, replacement and substitution of Off-Site Parking Facilities 
by City; 

(iv) the use and availability of on-site and off-site parking spaces for Arena 
Events; 

(v) off-site traffic control (including personnel and Arena Employee parking, 
bus parking, parking payments and charges); 

(vi) guide signs on regional and local roadways and San Jose freeways for 
motorists coming to the Arena, guide signs for parking and pedestrians, 
public information promotion and signage; 

(vii) coordination with mass transit authorities; and 

(viii) all other provisions deemed necessary by the Parties to set forth the 
means by which they shall implement their respective rights and 
obligations pertaining to traffic and parking. 

23.1.3 Modification of Arena TPMP. The Arena TPMP shall be subject to modification as the 
Parties may agree from time to time. 

{a} The Arena TPMP is intended to be a working document and contains both the 
ability and the requirement to adjust to changing conditions, and to improve as 
the Parties may agree, provided that no such changes shall operate to limit or 
reduce the scope and purpose of the Arena TPMP. 
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(b} The Parties agree that as of the Execution Date, the Arena TPMP needs to be 
updated to address recent changes in the Diridon Station Area. The Parties shall 
work together in good faith to mutually agree upon appropriate revisions to the 
Arena TPMP as soon as reasonably practicable following the Execution Date of 
this Agreement. 

(c} Manager and City shall consult and act reasonably to monitor performance of t he 
Arena TPMP on an ongoing basis. At least every three years following the update 
described above, the Parties shall review the Arena TPMP together to determine 
whether any correction, minor modification, complete update or other revision 
is warranted based on then-current facts and circumstances. If needed, the 
Parties shall work together in good faith to correct, modify, update or otherwise 
revise the Arena TPMP and the security plans, with the common objective of 
providing the most effective use of the On-Site Parking Facilities and Off-Site 
Parking Facilities and security measures during Arena Events. 

23.1.4 Legal Effect of Arena TPMP. Neither the Arena TPMP nor any modification thereto shall 
be construed to amend this Agreement, but the Arena TPMP may be used to help 
interpret the Parties' intentions and respective obligations under this Agreement. In the 
event of any conflict or inconsistency between the terms of this Agreement and the terms 
of the Arena TPMP, the terms of this Agreement shall control. 

23.2 Transit Project TPMP's. 

23.2.1 Definitions. In this Agreement, the following terms have the meanings given below: 

(a) "Transit Project" means the High Speed Rail project or station, or the BART 
project or station. 

(b} "Project TPMP" means a transportation and parking management plan for either 
an Assembly Venue or a Transit Project. 

23.2.2 TPMP's and Construction Mitigation Plan Required. In the event that t he City or SARA 
transfers real property for the construction of a Transit Project in the Diridon Area, City 
or SARA shall include in any document of transfer of property a requirement for a Project 
TPMP and a construction mitigation plan for the proposed project. 

(a) Each Project TPMP shall adhere to the framework set forth on document entitled 
"Framework for Project Transportation and Parking Management Plans" attached 
as Attachment No. 14 to this Agreement and incorporated herein by reference. 
The Project TPMP's shall be coordinated with, be consistent with and not be in 
conflict with the Arena TPMP. 

(b) The Project TPMP's will be reviewed on a periodic and as needed basis by a TPMP 
committee which will include representatives from the City, the entity operating 
the Transit Project, and Manager. Amendments and updates to the TPMP's will 
be as needed in order to conform to changed circumstances, provided that any 
such amendment shall be consistent with and not in conflict with the Arena 
TPMP. 
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(c} The costs of administration and management of the TPMP's shall be addressed 
and provided for in the TPMP's. 

23.2.3 Event Operations Committee. City and Manager will provide leadership and follow
through on Event Operations Committee to implement an extensive communications 
program for both Arena and other event producers to encourage parties to use routes 
and parking facilities that would minimize conflicts with each other. 

PART SIX 
SECURITY AND USE OF POLICE 

SECTION 24. SECURITY FOR EVENTS. 

24.1 On-Site Security Services. At all times during the Term, Manager shall be responsible for 
providing day to day and Event security services in and about the Arena Facilities ("On-Site 
Security Services"). City police shall not be responsible for providing security services in or about 
the Arena Facilities, except for (i} emergency response services and other services normally 
handled by the police as described in Section 24.3, and (ii) services provided by off-duty City police 
officers who contract with Manager as described in Section 24.4. 

24.1.1 Costs for On-Site Security Services. Manager shall be solely responsible for providing On
Site Security Services at no cost to City. 

(a) If Manager elects to contract with off-duty City police officers to provide On-Site 
Security Services, the provisions of Section 24.4 shall apply. 

24.1.2 Security Room. If required by City, Manager shall operate or make available a room in or 
about the Arena for persons to be taken into police custody. 

24.2 Off-Site Traffic Control Services. At all times during the Term, Manager shall be responsible for 
providing certain police traffic control services as reasonably needed before and after Events to 
direct pedestrians and vehicles, manually operate street intersections, and perform related 
services ("Off-Site Traffic Control Services"), in compliance with the TPMP as may be modified 
from time to time in accordance with this Agreement. 

24.2.1 Coordination Pursuant to TPMP. City and Manager agree to coordinate planning for event 
traffic, traffic control, crowd control and other security issues as required by the TPMP, 
and will each designate a liaison for such purposes. 

(a) City and Manager agree it is important to maintain continuity in the performance 
of the Off-Site Traffic Control Services, and agree to cooperate and coordinate 
regarding staffing for Events and the planning of services for future Events as 
contemplated by the TPMP. 

(b) During the Term, Manager shall keep or cause to be kept at its business office 
suitable books of control and account with respect to all Off-Site Traffic Control 
Services provided under this Agreement, and shall provide City with access to 
such information upon reasonable request. 
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24.2.2 Traffic Control Personnel. Manager shall separately contract with off-duty City police 
officers and/or other qualified traffic control personnel approved by City ("Traffic Control 
Personnel") to provide Off-Site Traffic Control Services. 

(a) Under San Jose Municipal Code Section 11.12.050, Traffic Control Personnel 
retained by Manager shall be limited to off-duty officers or other persons 
authorized to direct traffic in accordance with Applicable Laws, including persons 
temporarily or permanently appointed by the City's manager or City's chief of 
police to perform traffic control in accordance with California Vehicle Code 
Section 21100 {"Parking and Traffic Control Officers" or "PTCO's"}. 

(i) Manager's contracts with off-duty City police officers shall be governed 
by City's secondary employment ordinance as described in Section 24.4. 

(ii) City and Manager shall cooperate to implement the use of PTCO's to 
supplement the use of off-duty officers where reasonably feasible and 
appropriate for Off-Site Traffic Control Services. 

(b) Manager shall select, hire as independent contractors, pay and discharge all 
Traffic Control Personnel. 

(i) Any and all decisions made by Manager with respect to staffing shall be 
final and controlling. 

(ii) In hiring such independent contractors, Manager shall comply with all 
provisions of Attachment No. 8 (Non-Discrimination Policy). 

(iii) Manager acknowledges and agrees that City may also hire and provide 
such persons as it desires to supervise and manage the Traffic Control 
Personnel. 

24.2.3. City Responsibilities. City shalf be responsible for directing the Traffic Control Personnel, 
and for initiating and maintaining all safety precautions and programs for the Traffic 
Control Personnel. 

24.2.4 Costs for Off-Site Traffic Control Services. 

(a} During Term Period One, City shall reimburse Manager for Manager's costs and 
expenses for providing Off-Site Traffic Cont rol Services; provided, however, t hat 
Manager (rather than City) shall pay for any Off-Site Traffic Control Services 
needed for the home games of professional sports teams other than the San Jose 
Sharks, when required by City as provided in Section 8.2.1. 

(i) Manager shall submit invoices to City for such costs and expenses, and 
City shall pay such invoices, consistent with the Parties' historical 
practices. 

(b) During Term Period Two and Term Period Three, Manager shall be solely 
responsible for costs and expenses for providing Off-Site Traffic Control Services, 
and the provisions of subsection 24.2.4 {a) above shall no longer apply. 
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(c) Nothing in this Section 24.2 shall relieve City of its obligation to provide adequate 
traffic control systems, signage, and programs in accordance with the Arena 
TPMP. 

(i) City shall be responsible for providing the physical supplies required for 
performance of the Off-Site Traffic Control Services. If Manager 
purchases such supplies, City shall reimburse Manager the actual cost of 
such supplies. 

24.2.5 Parking Control. Off-Site Traffic Control Services shall not include parking control as 
necessary for the operation of On-Site or Off-Site Parking Facilities. Costs and expenses 
for providing parking control shall be the responsibility of Manager or other property 
owners. 

24.2.6 Extraordinary Crowd Control. Except as provided in Section 24.3, Off-Site Traffic Control 
Services shall not include extraordinary crowd control or related security services for the 
protection of persons or property necessitated by Events at the Arena (above and beyond 
normal crowd monitoring and management), and Manager shall be solely responsible for 
the costs and expenses of such services. 

(a) Any charges by City to Manager for off-duty police services requested or required 
for extraordinary crowd control at the Arena shall be payable as described in 
Section 24.4. 

24.3 Police Response and Law Enforcement Actions. Notwithstanding the provisions of Sections 24.1 
and 24.2, police services provided by City in connection with emergencies, calls for assistance, or 
crowd control for political speech shall be at no charge so long as no charge is imposed for such 
assistance in other similar situations. 

24.3.1 Effect of Default by Manager. Nothing in this Section 24.3 shall relieve Manager from its 
obligation to comply with the Applicable Performance Standard (defined in Section 
12.1.3} and Manager's other obligations under this Agreement, and City reserves all rights 
and remedies in connection with any Event of Default by Manager. 

24.4 Secondary Employment of Off-Duty Police Officers. 

24.4.1 Secondary Employment Approval. In connection with retaining any off-duty City police 
officers (including reserve officers) to provide either On-Site Security Services or Off-Site 
Traffic Control Services, Manager shall comply with the provisions of San Jose Municipal 
Code Chapter 8.16 (Secondary Employment Approval} as in effect upon the 
Commencement Date, or as hereafter amended. 

(a) As currently defined in said Chapter 8.16, a "secondary employer" includes any 
entity that retains off-duty officers to provide private security services (including 
traffic control) regardless of whether the relationship between such entity and 
the officers is that of employer/employee, customer/independent contractor, or 
other relationship. Manager has previously retained off-duty officers as 
independent contractors, and shall continue that relationship throughout the 
Term to the fullest extent permitted by Applicable Laws. 
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(b) Nothing in said Chapter 8.16 or in this Agreement shall be construed as a 
commitment or guarantee by City to supply Manager with off-duty officers. 
Manager understands and agrees that Manager must contract with each officer 
individually, and it is up to the individual officer to decide whether he or she 
wishes to provide services to Manager. 

(c) Except as provided above, City acknowledges and agrees that as of the 
Commencement Date, no permits or licenses are required to perform the Off-Site 
Traffic Control Services, including for street closures, special directional signage, 
and the like. 

24.4.2 Rates Payable by Manager. Whenever Manager retains the services of off,duty City police 
officers, Manager shall pay for such services at the standard rates established by City for 
all secondary employers on a non-discriminatory basis. Payment of fees for services 
provided shall be due directly to the individual officers providing such services in 
accordance with City's standard procedures. 

(a) During Term Period One, City shall reimburse Manager for such payments as 
provided above. 

24.4.3 Law Enforcement Liability Insurance. Throughout the Term of this Agreement, City shall 
maintain a policy of Jaw enforcement liability insurance ("I.EL Policy") providing 
protection against claims for damages or injuries caused or alleged to have been caused 
by the negligence or misconduct of City police officers when engaged in performing 
services for secondary employers. 

(a) Such LEL Policy shall have limits of not less than $2 million per occurrence, and 
shall provide defense costs. 

(b) The insured parties under the LEL Policy shall include City and all individual police 
officers who participate in City's secondary employment program. 

(c) City shall cause such LEL Policy to be endorsed to cover Manager, SJS LLC and 
their Affiliates as additional insureds. Such insurance coverage shall be primary 
with respect to any other liability insurance carried by Manager or SJS LLC or their 
Affiliates. 

(d) Any deductibles payable under the LEL Policy shall be the responsibility of City 
and/or the police officer involved in the applicable incident, and not Manager or 
SJS LLC. 

(e) City shall provide Manager with at least 30 days' written notice if the LEL Policy is 
cancelled or if City fails to renew and replace such LEL Policy. 

SECTION 25. SPECIAL EVENTS AND OTHER SECURITY MATTERS. 

25.1 Community Special Events. Manager may from time to time conduct street festivals, parades, 
and other similar events ("Special Events") on public streets or in public parks outside of the Arena 
Facilities; provided, however, that Manager shall first obtain all permits required under San Jose 
Municipal Code Chapter 13.14 (Community Special Events) and other Applicable Laws, including 

Page 78 of 133 
Amended and Restated 
Arena Management Agreement T-2844.007/1547617 



RD:EK 

8/13/18 

paying all standard fees and providing all standard insurance coverages as may be required by 
City for other simifar events. 

25.1.1 Off-Duty Police Officer Services. Any off-duty City police officers retained by Manager to 
provide security services for Special Events shall be subject to Manager's compliance with 
City's secondary employment program as described in Section 24.4. 

25.2 Protected Speech Events On or About Arena Facilities. In order to address potential situations 
involving political speech or other protected "free speech" activities on or about the Arena 
Facilities, City and Manager shall, upon reasonable request by either of them, consult with each 
other to promulgate reasonable "time, place and manner" rules and regulations that preserve 
reasonable public access to limited areas for free speech purposes without unreasonably 
interfering with Manager's business activities or impairing the safety and security of Arena 
customers and employees. A copy of such rules and regulations shall be provided to the San Jose 
Police Department. 

25.2.1 Use of Police for Free Speech Security. Pursuant to Section 24.3, City shall be responsible 
for paying for any police services required {as determined by City} in connection with 
political speech or free speech activities in the publicly accessible areas of the Arena 
Facilities. Manager shall have no obligation to pay police officers and seek 
reimbursement from City for services rendered in connection with such free speech 
activities. Manager may call for assistance from on-duty police officers in such 
circumstances, rather than contracting for off-duty police officers. 

25.2.2 No Public Forum. Nothing herein shall be construed as an admission by City or Manager 
that any part of the Arena Facilities constitutes a public forum. As described above in 
Section 15.2.2(c), it is the Parties' express intention that t he Arena Facilities shall not 
become a public forum. 

25.3 Restrictions on Peddling Near Arena. As of the Effective Date, San Jose Municipal Code Section 
6.54.295 prohibits peddling within an area defined therein as the "arena peddling prohibition 
zone." 

25.3.1 Importance of Prohibition. Such Code Section {"No Peddling Law") is of material 
importance to Manager because of its value to the safety and security of Arena customers 
and other Manager Invitees. Among other things, Manager believes that the No Peddling 
Law helps to {i) prevent unnecessary congestion, (ii) reduce potential obstacles to ingress 
and egress before and after Events, and (iii) eliminate potential hindrances to security 
operations. 

(a) City agrees to notify Manager in writing at least ten days prior to any City Council 
meeting at which any amendment to the No Peddling Law will be considered. 

25.3.2 Police Enforcement. In order to ensure that the No Peddling Law will operate as intended 
by City, the following shall apply: 

(a) City agrees to inform the City police officers who are assigned to work at the 
Arena during Events of the existence and effect of the No Peddling Law. 

(b) lf City police officers are called for assistance to address violations of the No 
Peddling Law, the cost of such police services shall be borne by City, without 
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reimbursement by Manager, so long as similar assistance is offered to others 
without charge. 

25.4 Security Improvements. Subject to Applicable Construction Codes and the requirements of the 
Public Works Department where applicable, Manager shall have the right to install bollards or 
other vehicle barriers, metal detectors and other screening equipment, and other temporary or 
permanent improvements and equipment as may be required by the NHL Rules or Homeland 
Security regulations, or as may be consistent with the App Ii cable Performance Standard. The cost 
of such improvements and equipment shall be paid or reimbursed to Manager out of the Capital 
Reserve Fund pursuant to Section 28, to the extent applicable. 

SECTION 26. SURVEILLANCE VIDEO. 

26.1 Surveillance Video Footage Owned by Manager. As of the Execution Date of this Agreement, 
Manager has installed and maintains closed-circuit television/video cameras that record activities 
occurring in public spaces both inside and outside of the Arena Building. Such video surveillance 
is for public safety and security purposes. Any and all video surveillance footage recorded by 
Manager is private, is owned by Manager, and is not for public viewing or distribution. 

26.2 Access for Police Purposes. City has requested that Manager allow its police department to have 
access to Manager's video surveillance system in connection with emergency events, and to have 
access to video recordings in connection with police investigations and other law enforcement 
purposes. Manager has agreed to allow limited access to its video system and recordings, subject 
to the terms and conditions of a separate Video Surveillance Access Agreement between Manager 
andthe City police department. 

(a) Nothing in this Agreement or the Video Surveillance Access Agreement shall require 
Manager to continue to maintain any particular video surveillance equipment or systems, 
or to retain any video surveillance footage for any specific period of time. 

{b) Nothing in this Agreement or the Video Surveillance Access Agreement shall impose or 
create any liability on the part of Manager resulting from any failure of its video 
surveillance system to operate properly, or for failing to provide access to the system as 
contemplated by the Video Surveillance Access Agreement, or for City's use and handling 
of the video surveillance system or recorded footage from the system. 

PART SEVEN 

ENVIRONMENTAL COMPLIANCE 

SECTION 27. ENVIRONMENTAL COMPLIANCE. 

27.1 Intent and Scope. 

27.1.1 General Provisions. 

(a} The purpose and intent of the provisions of this Section 27 is to provide each Party 
with a total indemnification from the other Party for any Environmental Claims 
arising out of the existence of Hazardous Substances for which the indemnifying 
Party is responsible under the provisions of this Section 27. 
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(b} Except for the purpose of defining the scope of such indemnification by each 
Party or as expressly provided in this Section 27, nothing in this Section 27 shall 
be construed or applied to increase the obligations of a Party for Hazardous 
Substances beyond the obligations such Party would otherwise have under 
Environmental Laws. 

(c) Except for indemnified persons specifically mentioned, no person shall be a third 
party beneficiary of the provisions of this Section 27 nor shall the provisions of 
this Section 27 be deemed to create a standard of care or conduct with respect 
to any such person not specifically mentioned as an indemnified person. 

(d} The terms of this Section 27 shall survive the expiration or earlier termination of 
this Agreement. 

27.1.2 Definitions. In this Agreement, the following terms shall have the meanings given below: 

(a) "City lndemnitees" means City and other City Authorities, their successors and 
assigns, and all of their respective directors, officers, employees, members, 
managers, representatives and agents. 

(b} "City Invitees" means City lndemnitees and all other persons who enter the Arena 
Facilities under City's control or supervision or with City's authority or permission 
(including City's contractors); provided, however, that persons who enter the 
Arena Facilities in connection with a City Event or Community Event (for which 
the sponsor or organizer must execute a license agreement with Manager as 
described in Section 11.1.4) shall be deemed to be Manager Invitees and not City 
Invitees. 

(c) "Deed Restrictions" means the documents recorded against the Arena Land as 
described in Sections 27.2.l(c) and 27.2.2(b), which describe prohibited uses and 
activities on the Arena Land. 

(d) "Environmental Claims" as used in this Section 27 means any and all Claims as 
defined in Section 33.1, and shall also include administrative and judicial 
proceedings and orders and any required Investigation or Remediation. 

(e) "Environmental Law" means any California or Federal law, or any court order or 
judgment, that regulates or directs activities regarding the generation, 
possession, storage, use, transportation or disposal of a Hazardous Substance, or 
the Investigation or Remediation of a Hazardous Substance Release, including the 
laws described in 27.1.l(e) below. The term "Environmental Law" as used in this 
Agreement shall also mean the enforceable provisions of any Deed Restriction 
recorded against the Arena Land. 

(f) "Governmental Authority" has the meaning given in Section 10.2.1. As used in 
this Section 27, the term 11Governmental Authority" shall specifically include the 
following agencies and their respective predecessors and successors: California 
Department of Toxic Substances Control ("DTSC"); the Regional Water Quality 
Control Board ("RWQCB"), Santa Clara County Department of Environmental 
Health ("DEH") and the Santa Clara Valley Water District ("SCVWO"). 
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(g) "Hazardous Substances" means any substance, material, condition, mixture or 
waste that is: 

(i) defined as a "hazardous waste," "hazardous material," "hazardous 
substance," "extremely hazardous waste," or "restricted hazardous 
waste" under any provision of California or Federal law; 

(ii) radioactive; 

(iii) designated as a "hazardous substance" pursuant to Section 311 of the 
Clean Water Act, 33 U.S.C. Section 1251 et~- (33 U.S.C. Section 1321) 
or listed pursuant to Section 307 of the Clean Water Act (33 U.S.C. Section 
1317); 

(iv) defined as a "hazardous waste" pursuant to the Resource Conservation 
and Recovery Act; 42 U.S.C. Section 6901 et~- (42 U.S.C. Section 6903); 

(v) defined as a "hazardous substance" pursuant to Section 101 of the 
Comprehensive Environmental Response, Compensation, and Liability 
Act, 42 U.S.C. Section 9601 et~- (42 U.S.C. Section 9601); 

(vi) determined to be a "hazardous chemical, substance or mixture" pursuant 
to the Toxic Substances Control Act, 15 U.S.C. Section 2601 et seq.(15 
U.S.C. Section 2605); or 

(vii) identified for remediation, storage, containment, removal, disposal or 
treatment in any Remediation plan for the Arena Land as mandated or 
approved by any Governmental Authority. 

(h) "Investigate" and "Investigation" means to observe, inquire, examine, monitor, 
analyze, explore, research, inspect, canvass, question, poll, and/or survey the soil, 
ground water, above and below ground structures and appurtenances of the 
Arena Facilities or Arena Land or adjacent or neighboring properties or any of 
them, to reasonably determine the presence or suspected presence, nature or 
extent of Hazardous Substances in, on, under or about the area of the Arena 
Facilities or Arena Land or adjacent or neighboring properties. 

(i) "Manager lndemnitees" means Manager and its Affiliates (including SJS LLC), 
their successors and assigns, and all of their respective lenders, directors, officers, 
employees, members, managers, representatives and agents. 

(j) "Manager Invitees" means Manager lndemnitees and all other persons who 
enter the Arena Facilities under Manager's control or supervision or with 
Manager's authority or permission (including licensees, concessionaires, 
customers, and contractors), but excluding City Invitees. Persons who enter the 
Arena Facilities in connection with a City Event or Community Event (for which 
the sponsor or organizer must execute a license agreement with Manager as 
described in Section 11.1.4) are included in the definition of "Manager Invitees" 
for purposes of this Agreement. 
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(k) "Possession Date" means August 20, 1993, the date upon which Manager took 
possession of the Arena Facilities. 

(I) "Pre-Existing Hazardous Substances" means Hazardous Substances known by 
City Authorities to have existed on the Arena Land prior to development of the 
Arena Facilities, including lead, polycyclic aromatic hydrocarbons (PAH's) and 
various petroleum products. 

(m) "Release" means any spilling, leaking, migration (including migration below the 
surface from other properties to the Arena Land or from the Arena Land to other 
properties), pumping, pouring, emitting, emptying, discharging, injecting, 
escaping (including into the air inside or outside of the Arena), leaching, dumping, 
or disposing into the environment {including the abandonment or discarding of 
barrels, containers, and other receptacles containing any Hazardous Substance). 

(n) "Remediate" and "Remediation" means any of those actions defined as removal 
and/or remedial actions under Section 101(23) and (24) of the Comprehensive 
Environmental Response, Compensation and Liability Act (42 U.S.C. Section 9601 
et seq.) and similar actions as defined under comparable state and local laws, 
and/or cleanup, removal, containment, monitoring, treatment, storage, disposal, 
or other mitigation or remediation of Hazardous Substances undertaken on, in, 
under or about the Arena Facilities or Arena Land or adjacent or neighboring 
properties. 

27.2 Pre-Existing Hazardous Substances and Prior Remediation. 

27.2.1 Arena Building and Lots A.Band C. Prior to development of the Arena Building, Lots A, B 
and C and the surrounding property, it was discovered that prior uses on those sites 
resulted in soil and groundwater contamination. 

(a) To mitigate the contamination, City Authorities completed Remediation work on 
the affected sites, including: (i) removal of underground storage tanks and 
oil/water clarifiers; (ii) installation of a slurry wall around the footprint of the 
Building to prevent migration of contaminated groundwater; (iii) treatment of 
petroleum-contaminated soils with vapor extraction; (iv) removal of a portion of 
the contaminated soil, and {v) encapsulation of remaining contaminated soils 
beneath various portions of Lots A, Band C, by covering them with layers of clay, 
clean backfill, base rock and/or asphalt paving, as the case may be (collective ly, 
the "Cap"). 

(b) In addition, City installed several groundwater monitoring wells around the site. 
A site plan showing the approximate locations of the Cap and the groundwater 
monitoring wells is attached as Attachment No. 15 to this Agreement. 

{c) A Deed Restriction entitled "Covenant to Restrict Use of Property- Environmental 
Restriction" was recorded in the Official Records on May 23, 2003, as Document 
17062264. The provisions of such Deed Restriction, which are hereby 
incorporated by reference into this Agreement, include a description of 
prohibited uses and activities. In addition, the Deed Restriction provides t hat: 
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(i) No excavation, grading, removal, trenching, or other activities that may 
disturb the Cap shall be allowed without at least 14 days prior notice to 
and prior approval by DTSC in accordance with a Soil Management Plan 
and a Health and Safety Plan approved by DTSC; 

{ii) Any contaminated soils brought to the surface by soil-disturbing activities 
shall be managed in accordance with all Applicable Laws; and 

(iii) DTSC must be notified within 10 working days of the discovery of any 
damage to the Cap and the type and date of repair of such damage. 

27 .2.2 Lot D. Prior to development of Lot D, it was discovered that prior uses on that site resulted 
in soil and groundwater contamination. 

{a) To mitigate the contamination, City Authorities completed Remediation work on 
the site, including removal of fuel leak sources. 

(b) A Deed Restriction entitled "Notice of Restriction of Use of San Jose Arena Block 
SA Parking Lot, San Jose, California" was recorded in the Official Records on 
August 2, 2001, as Document 15805175. The provisions of such Deed Restriction, 
which are hereby incorporated by reference into this Agreement, include a 
description of prohibited uses and activities. In addition, the Deed Restriction 
provides that: 

(i) No excavation, digging, drilling or other subsurface invasive type 
activities may be performed on Lot D beyond those activities required to 
repair and maintain the asphalt cover, provided such activities do not 
extend more than one foot into the subsurface soil; and 

(ii) No shallow groundwater at Lot D may be used for drinking water or 
industrial/commercial purposes, until such time as SCVWD or RWQCB 
determines that the groundwater is suitable for such uses. 

27.3 City's Responsibilities for Hazardous Substances. 

27.3.1 City's Investigation and Remediation Obligations. Except as provided in Section 27 .4, City 
shall be responsible for Investigation and Remediation of any Hazardous Substances on 
or under the Arena Land (including Pre-Existing Hazardous Substances) and any 
Hazardous Substances that are Released onto, in, under, over, from or about the Arena 
Land, including all costs associated with any such Investigation and/or Remediation. 

(a) City's obligations under this Section 27.3.1 shall apply to any properties later 
added to the definition of Arena Land under this Agreement. 

(b) Manager has no duty or right to Investigate, Remediate or assist in Remediating 
Hazardous Substances except as provided in Section 27.4. 

(c) Manager shall allow City access to the Arena Land as reasonably necessary to 
monitor and maintain equipment used for continuing City's Investigation and/or 
Remediation responsibilities. 
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27.3.2 Pre-Existing Hazardous Substances. City shall have continued responsibility for the 
Remediation of Pre-Existing Hazardous Substances under the supervision of applicable 
Governmental Authorities. 

(a) City shall submit periodic reports to DTSC regarding the environmental condition 
of the site, as required by DTSC or as elected by City. As of the Commencement 
Date, such reports include the following: 

(i) A five year review report (next report due in 2018), to verify that the 
Remediation performed by City continues to be protective of public 
health, safety and the environment; 

(ii) An annual groundwater monitoring well sampling report; and 

(iii) An annual site inspection report, to verify continuing compliance with the 
applicable Deed Restriction and integrity of the Cap. 

(b) City shall notify Manager of the ongoing status of such Remediation by providing 
Manager with copies all reports filed with DTSC or other Governmental 
Authorities. 

(c) The possession, management and control of the Remediation of Pre-Existing 
Hazardous Substances on the Arena Land and the subsurface of the Arena Land 
(excluding lower levels of the Building) shall remain exclusively the province of 
City, and Manager shall not take any action that disturbs or unreasonably 
interferes with said Remediation or subsurface. 

27.3.3 City Obligations upon Release or Notice of Governmental Action. City shall promptly 
notify Manager in writing of any Release of Hazardous Substances which are known by 
City to be its responsibility hereunder and of any governmental action taken (or 
threatened) relating thereto. 

(a) City, at its sole cost and expense, may contest any such governmental action, but 
shall use reasonable good faith efforts to respond to any such governmental 
action so as to cause the least possible interference reasonably practical with 
Manager's use and operation of the Arena Facilities. 

(b) City, using reasonable good faith efforts, shall promptly undertake and diligently 
prosecute to completion any Investigation or Remediation for which City is 
responsible hereunder (whether through repair, replacement or otherwise) in 
such manner as to cause the least possible interference reasonably practical with 
the use and operation of the Arena Facilities. 

27.3.4 Conformance with Applicable Environmental Laws. City shall use reasonable good faith 
efforts to implement and complete the current and any future Investigation and 
Remediation for which City is responsible hereunder in conformance with Environmental 
Laws or as required by any Governmental Authority, or as necessary to abate an 
immediate risk to human health or safety. 
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(a) City shall comply with permits and licenses currently or hereafter issued to City in 
connection with any Investigation or Remediation of Hazardous Substances for 
which City is responsible under Section 27 .3.1. 

27.3.5 Indemnification by City. City shall defend, hold harmless and indemnify Manager 
lndemnitees from any and all Environmental Claims arising from or relating to the 
following: 

(i) The presence of, the Release of, costs of Investigation of, and/or the 
Remediation of Hazardous Substances that are City's responsibility under 
Section 27.3.1; and 

(ii) The costs of repairs, replacements and any capital modifications or 
improvements to the Arena Facilities caused by or required as a result of 
any such Investigation and/or Remediation activities. 

27.3.6 Alterations to On-Site Parking Facilities. Because of the on-going environmental 
Remediation and the presence of certain known Hazardous Substances on the Arena 
Land, Manager shall have no right or obligation to Investigate, comment upon, participate 
in the design of, or approve any plans or specifications for the On-Site Parking Facilities 
or relating in any way to the Investigation and Remediation work to be implemented and 
performed by City on the Arena Land. 

{a) Notwithstanding the foregoing, access, striping, traffic flow and other design 
criteria of the On-Site Parking Facilities shall be subject to Manager's approval so 
long as Manager's participation in determining such design will not affect the 
quality or process of Remediation. 

(b) Subject to the provisions of this Section 27.3, Manager shall be responsible for 
Ordinary Maintenance and Repairs to the On-Site Parking Facilities as described 
in. Section 13.1.2 of this Agreement, subject to certain work to be performed by 
City as described therein. 

27.4 Manager's Responsibilities for Hazardous Substances. 

27.4.1 Manager's Investigation and Remediation Obligations. Manager shall be responsible for 
Investigation and Remediation of any Hazardous Substances Released onto, in, under, 
over, from or about the Arena Land by Manager or other Manager Invitees, from and after 
the Date of Possession and continuing throughout the Term, including all costs associated 
with any such Investigation and/or Remediation. 

27.4.2 Manager Obligations upon Release or Notice of Governmental Action. Manager shall 
promptly notify City in writing of any Release of Hazardous Substances which are known 
by Manager to be its responsibility hereunder and of any governmental action taken (or 
threatened} relating thereto. 

{a) Manager, at its sole cost and expense, may contest any such governmental 
action, but shall use reasonable good faith efforts to respond to any such 
governmental action. 
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(b) Manager, using reasonable good faith efforts, shall promptly undertake and 
diligently prosecute to completion any Investigation or Remediation required of 
Manager hereunder (whether through repair, replacement or otherwise). 

27.4.3 Conformance with Applicable Environmental Laws. Manager shall use reasonable good 
faith efforts to implement and complete any Investigation and Remediation for which 
Manager is responsible hereunder in conformance with Environmental Laws or as 
required by any Governmental Authority, or as necessary to abate an immediate risk to 
human health or safety. 

(a) Manager shall comply with permits and licenses currently or hereafter issued to 
Manager in connection with any Investigation or Remediation of Hazardous 
Substances for which Manager is responsible under Section 27.4.1. 

27.4.4 Indemnification by Manager. Manager shall defend, hold harmless and indemnify City 
lndemnitees from any and all Environmental Claims arising from or relating to the 
following: 

(i) The presence of, the Release of, costs of Investigation of, and/or the 
Remediation of Hazardous Substances that are Manager's responsibility 
under Section 27.4.1; and 

(ii) The costs of repairs, replacements and any capital modifications or 
improvements to the Arena Facilities caused by or required as a result of 
any such Investigation and/or Remediation activities. 

PART EIGHT 
CAPITAL ASSETS 

SECTION 28. CAPITAL REPAIRS, REPLACEMENTS AND ENHANCEMENTS. 

28.1 General Provisions. Capital Repairs and Replacements, Capital Enhancements and other 
Alterations to the Arena Facilities shall be governed by the following general provisions: 

28.1.1 Definitions. In this Agreement, the following terms shall have the meanings given below: 

(a) "Alterations" means improvements, betterments, additions, installations, repairs 
or other alterations or fixtures that are permanently affixed to or have become 
an integral part of the Arena Land or other Arena Facilities (including Arena FF&E), 
including Capital Repairs and Replacements and Capital Enhancements. 

(b) "Arena Authority Exclusive Use Areas" means the private business office of the 
Arena Authority provided by Manager as described in Section 11.4.1. 

(c) "Arena Building" or "Arena" means the multi-purpose entertainment and sports 
facility described in Recital A(2), and indudes the enclosed structure and all 
improvements on or in such structure. 
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(d) "Arena Facilities" means all of the following, including all Alterations made 
thereto: the Arena Land, the Arena Building (or Arena), the Arena Site 
Improvements, the On-Site Parking Facilities, and the Arena FF&E. 

(e) "Arena FF&E" means furnishings, trade fixtures, equipment, vehicles and other 
tangible property located on or about the other Arena Facilities and/or used in 
connection with the operation of the other Arena Facilities, excluding Manager's 
Personal Property, Sharks' Personal Property, and other personal property owned 
by concessionaires, vendors, or other users of the Arena. 

(i) Examples of Arena FF&E include the scoreboard, Zambonis, hockey 
dasher boards and netting, basketball floor, metal detectors, office 
furniture, suite furniture, restaurant equipment, laundry equipment, 
lighting and sound equipment, video monitors, signage systems, organ, 
service vehicles, and storage systems. 

(ii) Arena FF&E does not include expendable items needed for Ordinary 
Maintenance and Repairs (defined in Section 13.1.1) that are classified as 
Operating Expenses consistent with the Parties' historical practices. 

(f) "Arena Land" means the legal parcels of land described in Attachment No. 1. 

(g) "Arena Site Improvements" means the ramps, stairs, supports, loading and 
receiving areas, driveways, walkways, parking areas and other improvements 
located outside of the Arena Building, but within the boundaries of the Arena 
Land. 

(h) "Capital Budget" means a schedule of Capital Projects that Manager proposes to 
complete during the applicable Term Year, and the Capital Costs thereof, which 
when approved by City in accordance with Section 28.2 below shall constitute 
authorization for Manager to complete such Capital Projects (subject to the terms 
of this Section 28) and to obtain reimbursement of such Capital Costs from the 
Capital Reserve Fund. 

(i) "Capital Costs" means costs that are charged as part of Capital Projects (rather 
than as Operating Expenses) consistent with the Parties' historical practices, 
including the following: 

(i) Sums paid or payable to contractors or suppliers for construction or 
purchase and installation of items of the Arena Facilities (including 
replacement or acquisition of Arena FF&E), including costs of so-called 
"turnkey" contracts, purchases of goods and services, purchases of labor 
and materials, fees {including inspection, testing and plan check and 
permit fees), taxes, bonds and insurance included in prices charged by 
such contractors and suppliers; 

(ii) Sums paid or payable to third-party professionals (design, architectural, 
engineering, and other advisors and consultants) for design, code 
analysis, or descriptive work for the Arena Facilities; preparation of plans, 
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bid specifications and change orders; and construction-related 
supervision, inspection and testing; and 

(iii) Reasonable costs incurred by City or Manager for services or other work 
performed by their own personnel for the review, inspection, 
implementation and/or delivery of specific Capital Projects, to the extent 
that such services or work would be considered Capital Costs under (i) or 
(ii) above if performed by third parties. 

Except to the extent engaged to provide necessary services related to the review, 
inspection, implementation and/or delivery of a specific Capital Project, Capital 
Costs exclude costs incurred by City or Manager for their own attorneys, 
managers, employees, and agents, or for their own administrative and overhead 
costs. 

(j) "Capital Enhancements" means items of work that are not required to repair or 
replace faulty or worn out elements of the Arena Facilities, but are new 
improvements that are made to improve the quality, functioning, efficiency or 
competitiveness of the Arena Facilities (including Arena FF&E). For example, 
Capital Enhancements would include adding state-of-the-art broadcast 
equipment; adding modern amenities to the suites; constructing new revenue
generating areas such as an atrium bar or expanded retail store; installing cost
saving equipment such as fuel cells; and adding features to attract new acts, such 
as better dressing rooms. 

(k) "Capital Projects" means either (i) Capital Repairs and Replacements (including 
Emergency Capital Repairs and Replacements or Parking Capital Repairs and 
Replacements where applicable), or (ii) Capital Enhancements. The term "Capital 
Projects" does not include Code Upgrade Work, Extraordinary Repair Work, or 
work needed to repair or replace Arena Facilities following a Casualty as 
described in Section 31.1. 

(I) "Capital Repairs and Replacements" means renovation, repair, construction, 
acquisition or replacement of capital items included in the Arena Facilities 
(including Arena FF&E) which are subject to wearing out after a useful life, and 
therefore can be forecasted and budgeted for (except for Emergency Capital 
Repairs and Replacements). For example, Capital Repairs and Replacements 
would include replacement of roof coverings, carpeting, or mechanical 
equipment; replacement of worn out Zambonis; or replacement of seats by 
section due to normal wear and tear. The term "Capital Repairs and 
Replacements" does not include Code Upgrade Work, Extraordinary Repair Work, 
or work needed to repair or replace Arena Facilities following a Casualty. 

(m) "Capital Reserve Fund" means the fund described in Section 7.1, into which the 
Parties will make deposits to provide a source of funding for reimbursement of 
the Capital Costs of Capital Projects. 

(n) "City's Original Improvements" means the items of the Arena Facilities originally 
constructed by or on behalf of City as described in Section 28.4.l(b). 
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(o) "Code Upgrade Work" means Alterations work performed for the sole purpose 
of conforming either the City's Original Improvements or the Managers Original 
Improvements to Applicable Construction Codes, including any changes thereto 
enacted after approval of design drawings therefor. For purposes of this 
Agreement, the term "Code Upgrade Work" shall not include Capital Repairs and 
Replacements that had been scheduled to be paid out of the Capital Budget 
within five years of the Term Year in which the work is performed, even if the 
work is accelerated in order to cure or correct any non-compliance with 
Applicable Construction Codes. 

(p) "Emergency Capital Repairs and Replacements" means Capital Repairs and 
Replacements that must be accomplished immediately to remove a hazard to 
health and safety, ensure the structural integrity of the Arena Facilities, or 
eliminate a condition that causes the Arena Facilities to be non-operational. The 
term "Emergency Capital Repairs and Replacements" does not include Code 
Upgrade Work, Extraordinary Repair Work, or work needed to repair or replace 
Arena Facilities following a Casualty as described in Section 31.1. 

(q} "Enhancement Fund" means the remaining balance of the fund established 
under the 2000 Amended Agreement as described in Section 7.5, which may be 
used to reimburse the Capital Costs of Capital Enhancements. 

(r) "Extraordinary Repair Work" means work needed to correct or cure any defect, 
corrosion, deterioration, subsidence, slippage, misalignment, cracking, non
operation or breakage in items that are not expected to wear out during the life 
of the Arena Building (and therefore are not scheduled for repair or replacement) 
and that are reasonably necessary for the structural integrity and operational 
functioning of the Arena Facilities, including the following: 

(i} Structural elements such as the foundations, concrete platforms, building 
envelope, load bearing walls, girders, seismic joints, roof support 
systems, and underground slurry walls (installed to prevent migration of 
Hazardous Substances}; 

(ii} Mechanical, electrical and plumbing permanently installed infrastructure 
components that are not subject to normal preventative maintenance, 
such as the ventilation ductwork system or pipelines or conduits; and 

(iii} The surface and sub-surface components of the On-Site Parking Facilit ies, 
including the asphalt (but only to the extent that damage is caused by 
subsidence or material construction-related defects} and the Hazardous 
Materials Cap (as described in Section 27.2.1). 

(s) "Governing Standards" means all of the following, as defined in Section 12.1.3: 

(i} Applicable City Polic}es and Guidelines; 

(ii} Applicable Laws; 

{iii) Applicable Construction Codes; 
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(iv) Applicable Permit Requirements; 

(v) Applicable Performance Standard; and 

{vi) Applicable Community Standard. 

{t) "Manager's Exclusive Use Areas" means the private executive office and 
conference areas occupied by Manager and Manager's Affiliates, located on the 
lower level of the Arena Building. 

(u) "Manager's Original Improvements" means the items of the Arena Facilities 
originally constructed by or on behalf of Manager as described in Section 
28.4.l{a). 

(v) "Manager's Personal Property'' means tangible personal property located within 
Manager's Exclusive Use Areas and not needed for the operation of the Arena 
Facilities, including office computers and related office equipment such as fax 
machines and copy machines (whether owned outright or leased from a third 
party), office artwork, business software, office supplies, and other personal 
effects. However, office furniture is part of Arena FF&E and is not Manager's 
Personal Property. 

(w) "On-Site Parking Facilities" means (i) the improved parking areas known as "Lots 
A, Band C" and located on the same parcel as the Arena Building; and (ii) the 
improved parking area known as "Lot D" and located across the street from the 
Arena Building; all as more specifically described in Section 18. 

(x} "Parking Capital Repairs and Replacements" means Capital Repairs and 
Replacements made to the On-Site Parking Facilities, excluding Extraordinary 
Repair Work. 

(y) "Sharks' Exclusive Use Areas" means the private locker/training facility (including 
coaches offices, laundry room, equipment room, and storage areas) located on 
the lower level of the Arena Building, and the retail store located on the ground 
floor level of the Arena Building. 

(z) "Sharks' Personal Property" means tangible personal property located within 
Sharks' Exclusive Use Areas and not needed for the operation of the Arena 
Facilities, including team uniforms, team training equipment, retail store 
inventory, and other personal property used solely for the NHL hockey team 
operations. 

28.1.2 Allocation of Obligations between the Parties. Subject to the other terms of this 
Section 28, the Parties shall have the following obligations: 

(a) For each Term Year, Manager and City shall agree upon a Capital Budget in 
accordance with Section 28.2. 

(b) Capital Projects (i.e., Capital Repairs · and Replacements and Capital 
Enhancements) that are approved through the Capital Budget process shall be 
completed (and initially paid for) by Manager, and the Capital Costs therefor shall 
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be reimbursed to Manager from the Capital Reserve Fund (or the Enhancement 
Fund, if applicable), except as provided in (c) below. 

(c) Parking Capital Repairs and Replacements that are approved through the Capital 
Budget process shall be completed {and initially paid for) by City, including all 
work that involves penetrations in or removal, replacement or breaking of the 
asphalt surface, and the Capital Costs therefor shall be reimbursed to City from 
the Capital Reserve Fund, except for those items that are included in the 
definition of Extraordinary Repair Work as described above. 

{d) City shall be solely responsible for completing and paying for any Extraordinary 
Repair Work, the costs of which shall not be reimbursed from the Capital Reserve 
Fund, unless otherwise mutually agreed by the Parties. 

{e) Each Party shall be solely responsible for its own Code Upgrade Work, the costs 
of which shall not be reimbursed from the Capital Reserve Fund, unless otherwise 
mutually agreed by the Parties. 

(f) Emergency Capital Repairs and Replacements shall initially be performed and 
paid for by Manager or by City in accordance with Section 28.3, and the Capital 
Costs therefor shall be reimbursed to the Party performing the work if and to the 
extent provided in Section 28.3. 

{g) Notwithstanding the foregoing, if either Party is entitled to the benefit of any 
construction or manufacturing warranties that cover any necessary repair or 
replacement work, such Party shall use all reasonable efforts to recover costs 
from such warranties. Any such recoveries shall be credited against amounts that 
would otherwise be recoverable from the Capital Reserve Fund. 

28.2 Capital Budget. 

28.2.1 Prioritization of Funds. Through the annual Capital Budget process, the Parties will agree 
on priorities for Capital Projects and utilization offunds in the Capital Reserve Fund, giving 
first priority to Capital Repairs and Replacements as needed to keep the Arena Facilities 
in good working condition, and secondary priority to Capital Enhancements. 

(a) For the first 5 years of the Term of this Agreement (Term Year 15-16 through Term 
Year 19-20), priorities shall be as shown on the 5 Year Capital Budget, attached 
as Attachment No. 16 (subject to updates and modifications by· mutual 
agreement during the annual Capital Budget process). 

(b) Starting in Term Year 20-21, priorities will be established pursuant to the annual 
Capital Budget process described below, with expenditures for Capital Projects to 
be based on the Capital Budget proposed by Manager and approved by City, 
which approval shall not be unreasonably withheld or delayed. 

28.2.2 Capital Budget Approval Process. 

(a) Prior to November 1 of each Term Year, Manager shall prepare and submit to City 
for its approval a preliminary Capital Budget for the following Term Year which 
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reasonably itemizes and estimates the Capital Costs for all Capital Projects that 
Manager anticipates will be completed for such Term Year. 

(i) The preliminary Capital Budget shall also include an estimate of the 
Capital Projects that Manager anticipates will be completed over an 
additional four Term Years and the estimated Capital Costs thereof, but 
such estimates shall not be subject to approval and shall not constitute 
part of the Capital Budget. 

(ii} The Capital Budget shall identify each item of work as either a Capital 
Repair and Replacement or a Capital Enhancement, and shaH also specify 
whether the Enhancement Fund will be used to pay for all or any portion 
of the cost of Capital Enhancements. 

(b) City shall review and approve the preliminary Capital Budget, which approval shall 
not be unreasonably withheld or delayed. Both Parties shall use reasonable good 
faith efforts to agree on a Capital Budget 

(i} The reasonableness of any failure to approve the preliminary Capital 
Budget, including any dispute regarding Capital Project priorities or 
utilization of funds in the Capital Reserve Fund, shall be subject to 
Mediation in accordance with Section 39. 

(c) The preliminary Capital Budget, as and when approved by City (including any 
agreed to revisions by City) shall constitute the final Capital Budget for the 
applicable Term Year. Manager shatl take steps reasonably necessary to submit 
a final Capital Budget to City by March I of each Term Year, for the following Term 
Year. 

{i) Notwithstanding the foregoing, City agrees to consider requests for 
increases in the Capital Budget during the applicable Term Year as may 
be reasonably requested by Manager, in accordance with City's mid-year 
budget adjustment processes. 

28.2.3 Capital Budget Limitations. Except as otherwise expressly provided herein, the Capital 
Budget shall not exceed the balance in the Capital Reserve Fund (and Enhancement Fund, 
if applicable) that will be available to pay for budgeted amounts in the applicable Term 
Year, but any unspent funds (including interest earnings) wiJJ be carried forward to the 
next Term Year as provided in Section 7 .1. 

{a) Neither Party shall be required by the other to make additional deposits to the 
Capital Reserve Fund, or to pay for budgeted items from its separate funds, 
without its prior written consent which may be withheld in its sole and absolute 
discretion. 

(b) Expenditures from the Capital Reserve Fund (or Enhancement Fund, if applicable) 
that are contemplated in the Capital Budget or otherwise approved in writing by 
the Parties shall be deducted from the balance in determining whether funds on 
hand are sufficient for additional Capital Projects. 
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28.2.4 Reimbursement from Capital Reserve Fund. Upon completion of a Capital Project 
approved pursuant to the Capital Budget, the Party performing the work shall be entitled 
to reimbursement of the approved Capital Costs from the Capital Reserve Fund. 

(a) Manager shall submit reimbursement requests and supporting documentation to 
City in accordance with the Parties' historical practices. City shall make payment 
to Manager from the Capital Reserve Fund within 60 days after receipt of an 
approved reimbursement request. 

(b) Neither Manager nor City shall be entitled to reimbursement from t he Capital 
Reserve Fund for any Capital Projects, other than Emergency Capital Repairs and 
Replacements or Self-Help Work (as provided in Section 38.3.5}, unless such 
Capital Projects are included in the Capital Budget {as may be increased pursuant 
to a mid-year budget adjustment) or otherwise approved in writing by the Parties, 
and the total amount of the Capital Budget is sufficient to cover the total amount 
of Capital Costs for such Capital Projects. 

(i) Consistent with the Parties' historical practices, deviations between 
budgeted costs and actual costs for specific line items shall not affect a 
Party's right to reimbursement, provided that the total Capital Costs to 
be reimbursed during the applicable Term Year do not exceed the total 
expenditures authorized for that Term Year pursuant to the Capital 
Budget (as may be adjusted). 

(ii} If the actual Capital Costs for all line items in the Capital Budget exceed 
the total expenditures authorized by the Capita I Budget, then an increase 
in the Capital Budget must be authorized by City before such excess costs 
may be reimbursed from the Capital Reserve Fund. 

{c) If due to unexpected circumstances or mutual approval of the Part ies, the Capital 
Costs of Capital Projects during any Term Year are in excess of the amount on 
hand, then the Party performing the work shall be entitled to recover such excess 
costs from Capital Reserve Fund deposits for future Term Years. 

{i) In no event shall Manager or City be required to fund Capital Projects in 
excess of the amount on hand in the Capital Reserve Fund unless there is 
an expectation in such Party's sole and absolute discretion that it will be 
able to recover such excess costs over t he remaining Term from future 
Capital Reserve Fund deposits. 

{d) In no event shall Code Upgrade Work or Extraordinary Repair Work be 
reimbursed from the Capital Reserve Fund, unless mutually agreed by the Parties 
in their sole discretion. 

28.2.5 Capital Budget on Early Termination. Notwithstanding anything herein to the contrary, if 
this Agreement is terminated early pursuant to the terms of this Agreement, then in 
accordance with Section 7.4 the Parties' contributions to the Capital Reserve Fund shall 
be reduced. 
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(a) In such event, the Capital Budget process shall be limited to determining what 
Capital Repairs and Replacements are necessary to keep the Arena Facilities in 
good working condition for the remainder of the shortened Term and the levels 
of funding necessary to complete such work. 

28.3 Emergency Capital Repairs and Replacements. 

28.3.1 Notification to City. 

(a) City shall provide Manager with the names and telephone numbers of the City 
Manager's Office to contact in the event of an emergency involving the Arena 
Facilities. 

(b) Unless any delay would present a material risk to human life or the structural 
integrity of the Arena Facilities or prevents the holding of a scheduled Event, 
Manager shall notify the City Manager's Office at the emergency number 
provided to Manager, and receive the City's prior approval, or wait 24 hours 
without receiving a response, before commencing Emergency Capital Repairs and 
Replacements. 

28.3.2 Performance of Work. 

(a} City may make Emergency Capital Repairs and Replacements consistent with 
established City procedures for handling civil emergencies. 

{b) Alternatively, if City approves Manager's proposed action, or if City neither 
responds to Manager's notice nor performs the emergency work itself, then 
Manager shall be entitled to make the Emergency Capital Repairs and 
Replacements and City cannot contest the characterization of the work as 
Emergency Capital Repairs and Replacements. 

28.3.3 Reimbursement. 

(a) For the purpose of determining ultimate payment responsibility, Emergency 
Capital Repairs and Replacements shall be characterized, depending on their 
nature, as either Capital Repairs and Replacements or Extraordinary Repair Work. 

(i} For Capital Repairs and Replacements, reimbursement shall be made 
promptly from the Capital Reserve Fund; provided that if there are 
insufficient funds, Section 28.2.4{c) shall apply. 

(ii) . For Extraordinary Repair Work performed by Manager, reimbursement 
sha ll be made promptly to Manager from City's own funds. 

{b) tf any dispute exists regarding the source of or entitlement to payment, payment 
shall be made by the performing Party, with ultimate liability determined after 
the fact. Any such dispute that is not resolved through negotiation may be 
submitted to Mediation as provided in Section 39. 

28.4 Code Upgrade Work. 

28.4.1 Manager's Obligations. Manager shall pay for (without reimbursement from the Capital 
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Reserve Fund) and perform within the time periods required by Applicable Laws, all Code 
Upgrade Work with respect to the items of the Arena Facilities originally constructed by 
Manager or on behalf of Manager ("Manager's Original Improvements"). 

(a) For purposes of this provision, the Parties agree that Manager's Original 
Improvements shall.be deemed to include the original construction of the interior 
improvements for the Sharks' Exclusive Use Areas; Manager's Exclusive Use 
Areas; concourse suites; concourse and arena-level concessions; restaurant and 
club; kitchen, pantries, commissary and related food-preparation facilities; 
advertising systems; and all improvements within the entire skybox level. 

28.4.2 City's Obligations. City shall pay for (without reimbursement from the Capital Reserve 
Fund) and perform within the time periods required by Applicable Laws, all Code Upgrade 
Work with respect to the items of the Arena Facilities originally constructed by or on 
behalf of City ("City's Original Improvements"). 

{a) For purposes of this provision, the Parties agree that City's Original Improvements 
shall be deemed to include all elements of the original construction of the Arena 
Facilities except for Manager's Original Improvements, including all "core and 
shell" and other structural elements; doors, elevators, ramps and stairways; 
public restrooms, drinking fountains and service areas; the arena bowl seating 
areas and related bowl facilities; press box; all major mechanical, electrical, 
plumbing, and other utility systems serving the Arena Building; fire and life safety 
systems; sound and lighting systems; directional and informational signage; and 
all parking and site improvements. 

28.4.3 Right to Contest. Each party reserves the right to contest Applicable Construction Codes 
so long as such action does not result in the closure or limitation on the use of the Arena. 

28.S Additional Capital Projects Outside of Budget Process. 

28.5.1 Election to Use Own Funds. Either Party may, at any time, propose additional Capital 
Projects (both Capital Repairs and Replacements and Capital Enhancements) that are not 
approved through the Capital Budget process (and reimbursed by the Capital Reserve 
Fund), but instead are intended to be paid for out of the proposing Party's own funds or 
own sources of financing. 

(a) Examples of additional Capital Projects that Manager may propose to construct 
with Manager's own funds include a new atrium bar; additional signage both 
inside and outside of the Arena Building; and additional concession or retail 
locations within the Arena. 

(b) The proposing Party may request that the other Party contribute to the cost of 
additional Capital Projects. However, the other Party may deny the proposing 
Party's request in such other Party's sole and absolute discretion, in which case 
the proposing Party shall proceed (if at all) at such Party' s sole cost. 

(c) As provided in Section 9.1, Manager shall be entitled to retain all Operating 
Revenues directly or indirectly generated by Capital Projects, including any 
Capital Projects funded by the Capital Reserve Fund or the Parties' own funds. 
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However, the foregoing shall not apply where the Manager expressly agrees in 
writing to share such Operating Revenues with City, such as where City agrees to 
contribute towards the cost of the Capital Projects. 

28.5.2 Approval Outside of Capital Budget Process. Regardless of whether or not the other Party 
agrees to contribute toward the cost of any additional Capital Projects outside of the 
Capital Budget process, the proposing Party shall not undertake any such additional 
Capital Projects without first obtaining the other Party's written approval, including (in 
the case of Alterations) obtaining the other Party's written approval of all applicable plans 
and specifications. The other Party's approval shall not be unreasonably withheld, 
conditioned or delayed, subject to the following: 

(a) If City proposes a Capital Project, Manager shall have the right to disapprove the 
proposal if, in Manager's reasonable opinion, such Capital Project would have a 
negative impact on the operational convenience and operational cost of the 
Arena, or if the construction work would unreasonably interfere with use of the 
Arena by Manager or SJS LLC or other Manager Invitees. 

(b) If additional Capital Projects proposed by Manager outside of the annual Capital 
Budget process (i) do not affect any structural elements of the Arena, are not 
visible from the exterior of the Arena nor by customers in the public areas of the 
Arena, and cost less than $100,000; or (ii) are reasonably necessary to keep the 
Arena up to the Applicable Performance Standard with regard to non-structural 
elements designed for the comfort and convenience of Arena customers; then in 
those circumstances the scope of City's approval rights shall be limited to 
confirming whether or not any applicable plans and specifications violate this 
Agreement or Applicable Construction Codes. 

(c) Except as otherwise provided in this Agreement, City shall have the sole and 
absolute discretion to withhold approval of any proposed Alteration that would 
add to, delete from, or in any way change the configuration or appearance of the 
exterior of the Arena, including any work that would permanently (i) change the 
color of, (ii) remove the foliage from, or (iii) append advertising material to the 
exterior of the Arena. 

28.6 Implementation of Alterations Work. 

28.6.1 Pre Construction Planning. Manager shall use its reasonable good faith efforts to plan 
and prepare for any construction project sufficiently in advance of commencing 
construction to allow adequate time for the development of complete plans and 
specifications for each project (to the extent applicable) and the selection of a contractor 
or construction manager. 

28.6.2 Implementation Responsibilities. 

(a) Manager shall implement the design and construction of Capital Repairs and 
Replacements, Capital Enhancements, and Code Upgrade Work related to 
Manager's Original Improvements. 

(i) To the extent this Agreement provides for Manager to be reimbursed the 
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cost of such work from the Capital Reserve Fund, then Manager shall be 
reimbursed for Capital Costs as defined in Section 28.1.l(i} above, but 
shall not be entitled to reimbursement of other costs such as Manager's 
administrative overhead. 

(b) City may elect to implement the design and construction of Extraordinary Repair 
Work, Code Upgrade Work related to City's Original Improvements, and Capital 
Enhancements proposed by City, or may delegate such responsibility to Manager. 
Manager shall accept such responsibility as delegated to it by City. 

(i} City shall pay for all Capital Costs of such work directly to the 
professionals, contractors and material suppliers providing services or 
materials for the same, plus a reasonable fee to Manager for any 
implementation work provided by Manager pursuant to agreement of 
the Parties. 

(c) City shall implement, and shall not delegate to Manager, the design and 
construction of all Parking Capital Repairs and Replacements. 

(d) Where applicable, the Party implementing any Alterations under this Agreement 
shall: 

(i} Comply with all Governing Standards related to the Alterations work, 
including payment of prevailing wages (but prevailing wages are required 
under this Agreement in the construction of Capital Projects only to the 
extent they are required by Applicable Laws or by the requirements set 
forth in the Non-Discrimination Policy attached as Attachment No. 8}; 
and 

(ii) Exercise its supervisory responsibilities to ensure that all such work and 
materials utilized therein shall be of the highest quality appropriate to 
the uses to which such improvements and materials are intended and as 
are reasonably consistent with the nature of the Alterations, the amount 
budgeted therefor and the Applicable Performance Standard. 

28. 7 Surety Bonds. 

28.7.1 General Requirements. Except as provided in Section 28.7.3 below, any construction 
project carried out by Manager under this Agreement shall not commence without the 
provision of surety bonds of the types, in the amounts and for the purposes noted below, 
to the extent surety bonds are required by City for similar undertakings, unless the prior 
written approval of City has been obtained to proceed without requiring such surety 
bonds. 

(a) Such surety bonds shall be duly executed by a responsible corporate surety, 
authorized to issue such bonds in the State of California, and secured through an 
authorized agent with an office in California. 

(b) Manager, or Manager's general construction contractor, shall pay all bond 
premiums, costs and incidentals as a part of the project cost. Each bond shall be 
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signed by either Manager or Manager's general construction contractor and the 
Surety and shall name the City of San Jose and the Arena Authority as obligees. 

(c} Should any bond become insufficient, Manager or Manager's general 
construction contractor shall renew the bond within 10 days after receiving 
notice from City. 

(d} Should any Surety at any time be unsatisfactory to City, notice will be given to 
Manager to that effect and Manager or Manager's general construction 
contractor shall obtain a new Surety acceptable to City. 

(e) Manager shall require that changes in work within the scope of the original work, 
or extensions of time, made pursuant to the construction contract(s), shall in no 
way release the Surety from its obligations. Notice of such changes or extensions 
shall be waived by the Surety. 

28.7.2 Types of Surety Bonds Required. Manager, or Manager's general construction contractor, 
shall provide the following surety bonds for each construction project, to the extent 
surety bonds are required by City for similar undertakings. 

(a} A "Payment Bond" (Material and Labor Bond) in the amount of 100% of the 
contract price, for construction of the particular Alteration, which shall meet the 
requirements of California Civil Code Sections 9550 and 9554, and shall be 
maintained in full force and effect until the particular Alteration is completed and 
a certificate of completion is recorded (to the extent required); and 

(b) A "Faithful Performance Bond," which shall be for 100% of the contract price for 
construction of the particular Alteration to guarantee faithful performance of all 
work in accordance with the approved plans and specifications, and that all 
materials and workmanship will be free from original or developed defects. 

28.7.3 Exception to Surety Bond Requirement. City shall approve Manager's request to proceed 
without bonds if Manager provides to City a letter of credit or other assurance, reasonably 
acceptable to City to ensure that funds will be available to complete any work 
commenced by Manager. 

SECTION 29. OWNERSHIP Of ASSETS. 

29.1 Ownership and Surrender of Arena Facilities. 

29.1.1 Exclusive Property of City. From and after the Commencement Date, all of the Arena 
Facilities (as defined in Section 28.1.1} shall be held by and shall be the exclusive property 
of City, subject to Manager's Possessory Interest Rights (defined in Section 6.1.3}, 
including the right to use, occupy, possess, control, brand, operate and make a profit from 
the Arena Facilities during the Term as provided in this Agreement. 

(a} Pursuant to the express provisions of the 2000 Arena Agreement, all of Manager's 
ownership rights in and to any items of Arena FF&E or other portions of the Arena 
Facilities automatically reverted to City upon the termination of the 2000 Arena 
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Agreement. Manager now has only Possessory Interest Rights therein as 
described above, rather than ownership rights or interests. 

(i) The 2000 Arena Agreement shall terminate concurrently with the 
commencement of this Agreement, at which time City automatically shall 
become the owner of all the Arena Facilities, including those items of 
Arena FF&E and other portions of the Arena Facilities that had been 
purchased or otherwise owned by Manager during the term of the 2000 
Arena Agreement. 

(ii) No payment or other consideration shall be due from City to Manager for 
City's acquisition of such ownership rights, it being understood and 
agreed that City's reversionary interest in such property was bargained 
for in the 2000 Arena Agreement. The Parties have mutually agreed that 
the "acceleration" of such reversionary interest due to the early 
termination of the 2000 Arena Agreement has no material value. 

(b) All Alterations made to the Arena Facilities (including Capital Enhancements), and 
all other work whatsoever that increases the value of the Arena Facilities 
(including Ordinary Maintenance and Repairs), shall be deemed to be a part of 
the Arena Facilities when made (and therefore owned by City), whether the costs 
therefor are reimbursed from the Capital Reserve Fund, are paid for by Manager, 
or are paid for by City. 

(i) The Parties agree that City's rights of ownership in all such Alterations 
and additions to the Arena Facilities (including Arena FF&E) are a material 
part of the consideration to City for entering into this Agreement, that 
the Capital Reserve Fund contributions payable by City and the other 
obligations of City under this Agreement constitute fair and valuable 
consideration for such ownership interests, and that no separate 
payment or other consideration shall be due from City with respect to 
City's rights of ownership in the Arena Facilities. 

(ii) The Parties also agree that Manager's Possessory Interest Rights in all 
such Alterations and additions to the Arena Facilities (including Arena 
FF&E) are a material part of the consideration to Manager for entering 
into this Agreement, that the Annual Fees payable by Manager and the 
other obligations of Manager under this Agreement constitute fair and 
valuable consideration for such Possessory Interest Rights, and that no 
separate payment or other consideration shall be due from Manager with 
respect to such Possessory Interest Rights. 

(c) During the Term, Manager shall not permanently remove any Arena FF&E or 
other Arena Facilities from the Arena land, except as part of a Capital Project or 
as otherwise approved by City. 

29.1.2 Surrender upon Termination. . Upon the expiration or earlier termination of this 
Agreement, Manager shall surrender (and shall cause SJS LLC and other occupants to 
surrender) possession of the Arena Facilities to City. Thereafter neither Manager nor SJS 
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LLC (nor any other party claiming under Manager) shall have any rights or interests in the 
Arena Facilities. 

(a) Manager shall own Manager's Personal Property, and may remove such property 
at any time during the Term or upon the termination of this Agreement. 

(b) SJS LLC shall own Sharks' Personal Property, and may remove such property at 
any time during the Term or upon the termination of this Agreement. 

(c) To the extent provided by Section 30 (if an early termination is caused by a 
Casualty) or by Section 34 (if an early termination is caused by a Taking), Manager 
and SJS LLC shall each be entitled to recover compensation for their loss of use of 
the Arena Facilities, loss of investment in the Arena Facilities, and other damages 
related to their rights and interests under this Agreement, including Manager's 
Possessory Interest Rights. 

29.2 Pledge or Hypothecation; Lender Rights. 

29.2.1 City's Right to Pledge or Hypothecate. City may from time to time pledge or otherwise 
hypothecate all or a portion of the Arena Facilities in connection with a loan for the 
development, repair, replacement, improvement or maintenance of the Arena Facilities, 
and for any other public purpose of City, provided that any such pledge or other 
hypothecation shall be subordinate to this Agreement. 

29.2.2 Manager's Right to Pledge or Hypothecate. Manager may from time to time pledge or 
otherwise hypothecate its interest under this Agreement and the Operating Revenues 
arising under this Agreement in connection with any loans to Manager or SJS LLC, the 
proceeds of which are used for Alterations to the Arena Facilities, for the acquisition or 
improvement of Off-Site Parking Facilities, or for the operations of Manager or SJS LLC. 

29.2.3 Lender's Rights. Any lender of a loan to Manager or SJS LLC as described above shall have 
the following rights: 

(a) The lender shall have the right to exercise its rights and remedies under the loan 
documents, including the right to take possession of the Arena Facilities in the 
place and stead of Manager either directly or by a receiver, provided that such 
lender acts as quickly as possible to turn management of the Arena Facilities over 
to an experienced arena manager approved by City. None of such events shall 
constitute a breach of this Agreement, although while in possession the lender or 
its receiver shall be required to manage the Arena Facilities in compliance with 
the Applicable Performance Standard. 

(b) The lender shall have the right to cure any defaults by Manager under this 
Agreement and the Hockey Use Agreement and may enter upon the Arena 
Facilities to the extent necessary to effect such cure, and City agrees to accept 
tender of such cure by the lender. 

(c) The lender's interest in this Agreement shall be subject to City's right to terminate 
this Agreement following an Event of Default (if termination is an available 
remedy as provided in Section 38.3.3), and in such event the lender's interest 
shall cease following such termination. 
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(d) A lender's rights under this Section 29.2.3 shall be subject and subordinate to all 
other terms and conditions of this Agreement, and notwithstanding anything to 
the contrary contained in this Agreement or in the loan documents, the lender 
shall have no right to enforce any provision of the loan documents in a manner 
that would violate or conflict with the terms of this Agreement. 

PART NINE 
ALLOCATION OF RISK 

SECTION 30. CASUALTY INSURANCE. 

30.1 Property Insurance. During the Term of this Agreement, City shall maintain a property insurance 
polfcy or policies insuring the Arena Facilities (induding improvements and betterments 
constructed by City, Manager, or SJS LLC), in such forms and with such carriers as shall be within 
industry standards. The cost of such property insurance shall be borne solely by City, except to 
the extent expressly provided in this Section 30. 

30.1.1 Policy Coverages. The property insurance policy shall at minimum include the following 
coverages: 

(i) "All risk" coverage, such as that provided by ISO "Causes of Loss-Special 
Form" or the equivalent. 

(ii) 100% Replacement Cost for repair and reconstruction of the Arena 
Facilities, with a deductible amount of no more than $100,000 for 
scheduled properties unless such deductible is no longer available at 
reasonable market rates (but in such case the deductible shall not exceed 
the lowest deductible amount available at reasonable market rates). 

(iii) Wind, Flood, Boiler, and Sprinkler Leakage coverages, in amounts 
consistent with industry practice. 

(iv) 100% Replacement Cost for repair and reconstruction of improvements 
and betterments constructed by City, Manager, or SJS LLC once installed 
in the Arena Facilities (whether prior to or following the Commencement 
Date); provided, however, that if the Arena Facilities are not repaired and 
reconstructed following a covered loss, the policies will provide for Actual 
Cash Value for damaged improvements and betterments. 

30.1.2 Manager as Loss Payee. Manager, SJS LLC, and their Affiliates shall be named as loss 
payees on City's property insurance policies, as their insurable interests in the Arena 
Facilities may appear. 

(a) The policy or policies of insurance shall provide that coverage shall not be 
cancelled except after thirty (30) days' prior written notice has been given to 
Manager, except that ten (10} days' prior written notice shall apply in the event 
of cancellation for nonpayment of premium. 
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(b} City's property insurance shall be primary insurance as respects Manager, SJS LLC, 
and their Affiliates, and any insurance maintained by Manager, SJS LLC or their 
Affiliates covering any of the Arena Facilities shall not contribute with City's 
policies. 

30.1.3 Self-Insurance. Notwithstanding the foregoing, City may self-insure any obligations 
hereunder. It is the intention of the Parties in permitting City to self-insure hereunder, 
that City's self-insurance shall be equivalent to and provide coverage at least as broad as 
coverage available under an "all-risk" property policy obtained from an open market 
insurance carrier, and in all other respects shall be equivalent to the insurance required 
under this Section 30.1. 

30.1.4 Personal Property not Covered by City. City shall not be required to insure for any losses 
to Manager's Personal Property or Sharks' Personal Property (each as defined above in 
Section 28.1.1), or any other personal property owned by Manager Invitees. Manager 
shall, at no cost to City, maintain (or cause Manager Invitees to maintain) property 
insurance policies covering such losses, in such forms and with such carriers as Manager 
may determine in its sole discretion. 

30.1.S loss Payable. If a loss occurs that is insured under City's property insurance policies, then 
subject to the provisions of Section 31 below, the Parties may either repair and 
reconstruct the Arena Facilities, or terminate this Agreement. 

(a} · If this Agreement is not terminated, all property insurance proceeds (other than 
business interruption proceeds described below} shall be used to pay for repair 
and reconstruction of the Arena Facilities and related work. 

(i) City shall be obligated to pay for any deductible amount on property in 
which City has an insurable interest. 

(b) If the Arena Facilities (including improvements and betterments constructed by 
City, Manager or SJS LLC) are not repaired and reconstructed following a covered 
loss, all property insurance proceeds payable with respect to such loss shall be 
paid to the party or parties entitled thereto as their interests may appear. 

30.2 Business Interruption Insurance. 

30.2.1 Coverages. At Manager's request, City shall to the extent possible add to the property 
insurance policy described in Section 30.1 business interruption insurance or coverage in 
an amount specified by Manager, which shall insure the business losses of Manager in the 
event of damage to the Arena Facilities. 

(a} If Manager requests such coverage, and as a condition precedent to City's 
obligation to provide this coverage, Manager shall annually provide City with 
information necessary for City to maintain a current and accurate property 
schedule, in accordance with the City's insurance renewal deadlines, that shall 
reflect total replacement cost for business interruption insurance. 

(b) Alternatively, if City self-insures as provided in Section 30.1.3, additional amounts 
shall be payable to Manager in the event of a self-insured loss to compensate 
Manager for any such business losses. 
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30.2.2 Premium Payable by Manager. City shall bill Manager for Manager's proportionate share 
of brokerage fees, the premium payable, and additional surplus lines taxes and fees for 
such business interruption insurance as is requested by Manager in accordance with the 
foregoing provisions. 

(a) Manager's proportionate share shall be determined by Manager's total 
replacement value of its insurable interest in proportion to the total replacement 
value of the entire City property schedule. The invoice for insurance costs shall 
include a copy of the invoice or statement from City's insurer or broker and a 
calculation of the amount owed by Manager. Such amount shall be payable by 
Manager 30 days following receipt of such bill, or 10 days prior to the date the 
City's premium is due, whichever is later. 

(b) City may cancel or refuse to provide such business interruption insurance upon 
failure of Manager to pay additional premiums due hereunder or, in the event 
City elects to self-insure, for Manager's proportionate share of any costs 
associated with the City's program of self-insurance. 

30.2.3 Loss Payable. In the event of a covered loss, all business interruption insurance proceeds 
shall be payable to Manager. 

30.3 Failure to Pursue Claims; Assignment of City's Rights. With respect to amounts that are payable 
under the City's property insurance policies (including any business interruption coverage), in the 
event that (i) property damage to the Arena Facilities occurs, (ii) City's insurance carrier denies 
coverage for such property damage and/or business interruption, and (iii) City decides to take no 
action against the insurance carrier for wrongfully denying coverage, then upon request by 
Manager or SJS LLC, City shall assign to Manager or SJS LLC its rights to pursue such claims against 
City's insurance carrier. 

30.4 Waiver of Subrogation. Notwithstanding anything to the contrary contained in this Agreement, 
Manager and City hereby release the other Party and waive their entire right to recover damages 
against the other Party for loss or damage to the releasing Party's property arising out of or 
incident to the perils defined in the property insurance policies required to be insured against in 
this Section 30. The released Party shall not be liable to t he releasing Party for any loss of or 
damage to the property, equipment, buildings or premises in which there is an insurable interest 
held by the releasing Party and arising out of or incident to any perils covered by such Party's own 
property insurance policy, notwithstanding the fact that such loss or damage may have resulted 
from the negligence of the released Party's employees or agents. Each Party agrees to obtain 
from its insurance carriers an appropriate "waiver of subrogation" provision in all policies of 
property insurance as may be necessary in accordance with the intent of t his Section 30.4. 

30.S Earthquake Insurance. 

30.5.1 Option to Maintain Earthquake Insurance. Either Party shall have the option to procure 
at its cost and maintain (or cause others to procure and maintain on its behalf) earthquake 
insurance for the Arena Facilities in such amounts, with such deductibles, and upon such 
other terms as the procuring Party may desire. 

(a) The procuring Party shall not be obligated to name the other Party as loss payee 
on any earthquake insurance obtained at the expense of the procuring Party. 
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(b) Upon reasonable request by either Party, the other Party shall provide a summary 
of any earthquake insurance policies procured by such Party. 

30.5.2 Loss Payable. Jf a loss occurs that is insured under any earthquake policy procured by a 
Party, then all proceeds from such policy shall be paid to such Party in accordance with 
the terms of the policy, and the non-procuring Party shall have no claim or right to such 
proceeds. 

30.6 Terrorism Insurance. 

30.6.1 City's Option to Maintain Terrorism Insurance. City may elect in its sole discretion to 
purchase insurance protecting against terrorism; provided, however, that if during the 
Term City obtains such insurance for other properties owned by City, City shall also obtain 
such insurance for the Arena Facilities. 

(a) Under any such terrorism insurance, Manager, SJS LLC and their Affiliates shall be 
named as loss payees, as their insurable interests may appear. 

30.6.2 Manager's Option to Maintain Terrorism Insurance. If City fails to obtain terrorism 
coverage, or if such coverage is insufficient in Manager's opinion, Manager shall have the 
right to obtain (or cause SJS LLC to obtain) such policies of terrorism insurance at no cost 
to City, in such amounts and upon such terms as Manager may elect. 

30.7 General Property Insurance Requirements. 

30.7.1 Annual Notification by City. Promptly following the commencement of City's annual 
property insurance policy period, City shall provide Manager with written information 
regarding City's then-current property insurance coverages, including certificates of 
insurance with applicable endorsements and an insurance summary. If requested by 
Manager, City shall also provide a copy of the insurance policy or policies obtained 
pursuant to this Section 30. 

30.7 .2 Further Actions. Each Party shall take such further administrative actions and execute 
such further documents as may be reasonably requested by the other Party in order to 
preserve the Parties' rights and claims under their respective insurance policies and to 
effectuate the terms and intentions of this Section 30. 

30.7 .3 Optional Coverages. Either Party may procure and maintain, at its own cost, such optional 
policies of insurance or special coverages as may be required under loans or other 
contractual obligations or as otherwise desired by such Party. Except as expressly 
provided in this Section 30, the non-procuring Party shall have no right, claim or interest 
in any such optional insurance policy. 

30.7 .4 Survival. The terms of this Section 30 shall survive any termination of this Agreement. 

SECTION 31. DAMAGE AND DESTRUCTION. 

31.1 Casualty Defined. In this Agreement, the term "Casualty" means a fire, storm, flood, earthquake, 
civil commotion or other active physical peril that causes damage or destruction to the Arena 
Facilities. 
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31.2 City's Obligation to Repair. If all or any portion of the Arena Facilities shall be damaged or 
destroyed by Casualty, City shall promptly repair and reconstruct the same, unless one of the 
following circumstances exist: 

(a) It is impossible, from a physical, engineering standpoint, to repair and reconstruct 
the damaged or destroyed Arena Facilities, or 

(b} The estimated cost incidental to, arising out of, or required to repair the damage 
exceeds the sum of the following: 

(i) Insurance proceeds payable to City for total replacement value and 
related work; plus 

(ii) The amount of additional insurance proceeds that City would have 
received above the amount indicated in subsection (i) above if City had 
purchased the property insurance required to be purchased by City under 
Section 30.1 (excluding the self-insurance option); plus 

(iii) Any shortfall in proceeds payable to City under a self-insurance program 
with respect to any Casualty that would have been covered by the 
property insurance required to be purchased by City under Section 30.1; 
plus 

(iv) The applicable deductible amount payable by City under City's property 
insurance policy for the type of Casualty; plus 

(v) Any amount then held in the Capital Reserve Fund. 

31.3 Notice by City of Election to Repair or Terminate. If City is not required by the foregoing 
provisions to repair and reconstruct the Arena Facilities, City shall elect, by written notice to 
Manager delivered within 90 days after the date of the Casualty, to either: (i} repair and 
reconstruct the Arena Facilities, with any shortfall in insurance proceeds to be paid by City from 
its separate funds, or (ii) terminate this Agreement. A failure by City to deliver such a notice shall 
constitute an election not to repair and reconstruct the Arena Facilities. 

31.4 Manager's Election to Repair or Terminate. If City is not required to repair and reconstruct the 
Arena Facilities under Section 31.2, and does not elect to repair and reconstruct the Arena 
Facilities under Section 31.3, then Manager shall have 150 days after receipt of City's written 
notice {or 150 days after the 90-day period set forth in Section 31.3 expires, if City fails to deliver 
a notice) to elect to either terminate this Agreement {effective within 30 days after the date of 
Manager's notice} or to pay any shortfall incurred by City to repair and reconstruct the Arena 
Facilities. 

31.4.1 Election to Repair. If Manager elects to pay the shortfall to have City repair and 
reconstruct the Arena, this Agreement shall not terminate, and City shall be required to 
repair and reconstruct the Arena Facilities, using all available insurance proceeds for the 
cost of rebuilding and related work (such as clean up, project management, demolition, 
environmental mitigation, etc.). 
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{a) From its separate funds, Manager shall pay City an amount equal to the cost of 
such rebuilding and related work in excess of the amounts described in Section 
31.2(b). 

31.4.2 Election to Terminate. If Manager does not give notice of its election within said 150-day 
period, then Manager shall be deemed to have elected to terminate this Agreement 
effective as of 30 days following the end of said 150-day period. 

31.5 Effect of Termination. 

31.5.1 Parties' Obligations. Upon termination of this Agreement pursuant to this Section 31, 
each Party shall be released from all further obligations and duties to the other Party as 
of the date of the Casualty, except for obligations that expressly survive the termination 
of this Agreement. 

31.5.2 Manager's Right to Negotiate to Resume Management. If City elects to not repair and 
reconstruct the Arena Facilities and terminates this Agreement, and subsequently 
commences such repair and reconstruction within three years after terminating this 
Agreement, then City and Manager agree to negotiate in good faith the right of Manager 
to resume managing the Arena under this Agreement and the right of the San Jose Sharks 
to use the Arena. 

31.6 Waiver of Right to Terminate. To the extent applicable to this Agreement, the Pa.rties waive the 
provisions of California Civil Code Sections 1932 and 1933{4}. 

31.7 Fee Credit for Casualty. If as a result of a Casualty the Arena Facilities are rendered unusable as 
a public entertainment facility for hockey games and/or other forms of entertainment as 
contemplated by this Agreement, with full seating, vending, concessions, advertising and on-site 
parking capacity, then Manager shall be entitled to a Fee Credit against the Annual Fees payable 
during the Term, in accordance with Section 6.2.3. 

SECTION 32. LIABILITY INSURANCE. 

32.1 Policy Requirements. 

32.1.1 Required Coverages. During the Term of this Agreement, to the extent available on 
reasonably prudent business terms, Manager shall procure and maintain in full force and 
effect policies of liability insurance containing not less than the coverages set forth in 
Attachment No. 17 attached hereto and incorporated herein by reference {"Liability 
Insurance Requirements Rider"}. 

32.1.2 Exception for Liquor Liability Coverage. If Manager does not serve liquor in the Arena, 
and all liquor vendors have obtained the liquor liability coverage required under the 
Liability Insurance Requirements Rider, Manager may purchase excess liquor liability 
coverage in lieu of liquor liability coverage. 

32.1.3 Increases in Coverages. The liability insurance coverages provided in the Liability 
Insurance Requirements Rider are subject to such upward adjustments from time to time 
as may be approved by Manager, provided the cost of such adjustments are within 
amounts budgeted therefor, and to such downward adjustments from time to time as 
may be mutually agreed upon in writing by City and Manager. 
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32.2 Policies to be Maintained by Tenants, Contractors and Other Third Parties. Manager shall cause 
its tenants, concessionaires, service contractors and others performing work or services in or 
about the Arena Facilities to procure and maintain policies of insurance in accordance with the 
provisions of Section Ill of the Liability Insurance Requirements Rider. 

32.3 Claims Administration. 

32.3.1 Notice Procedure. City agrees that promptly following its receipt of any claim against City 
and/or Arena Authority with respect to injuries or damages occurring on or about the 
Arena Facilities, City shall provide a full copy of such claim to Manager for handling as 

Manager deems appropriate. 

(a) Within ten business days following receipt of any such claim, Manager shall notify 
City in writing as to whether Manager intends to resolve the claim itself or tender 
the claim to its insurance carriers. Upon City's request, Manager shall provide 
City with copies of all relevant correspondence and other documents regarding 
the disposition of such claim. 

(b) City agrees not to contact Manager's insurance carriers directly, unless Manager 
fails to provide City with the written notification and related information required 
under subsection (a) above. City shall provide Manager with copies of all 
correspondence between City and Manag,er's insurance carriers. 

(c) Nothing herein shall affect Manager's indemnification obligations set forth in 
Section 33 below. 

32.3.2 Duty to Cooperate. In the event of a claim, the Parties shall cooperate with each other 
and with the insurance carriers as reasonably necessary to comply with the requirements 
of the insurance policies. 

SECTION 33. INDEMNIFICATION. 

33.1 General Provisions. 

33.1.1 Definitions. In this Agreement, the following terms shall have the meanings given below: 

(a) "Claims" means any and all claims for damages or injuries of any kind, demands, 
liens, liabilities, fines, penalties, charges, causes of action or enforcement actions 
of any kind; judgments, losses, and all costs and expenses incurred in connection 
therewith, including actual attorneys' fees, costs of defense, and consultants' 
fees. 

(b) "City lndemnitees" means City and other City Authorities, their successors and 
assigns, and all of their respective directors, officers, employees, members, 
managers, representatives and agents. 

(c) "Manager lndemnitees" means Manager and its Affiliates (including SJS LLC}, 
their successors and assigns, and all of their respective lenders, directors, officers, 
employees, members, managers, representatives and agents. 
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33.2 Indemnification by Manager. Manager shall indemnify, defend and save harmless City 
Jndemnitees from and against any and all Claims that are made or brought against any of the City 
lndemnitees by third parties arising out of or incurred in connection with any of the following: 

(i) Any contracts, agreements, licenses, use permits or other obligations 
entered into by Manager; 

(ii) The lack of exercise of reasonable care by Manager in the employment of 
any of its employees or the lack of reasonable care in the direction and 
supervision of Manager's employees in the management, operation and 
maintenance of the Arena; 

(iii) The willful or negligent act or omission of Manager, its agents, officers, 
employees, directors or others in privity with Manager {other than City 
lndemnitees); or 

(iv) The failure or omission of Manager to observe and perform any of its 
material obligations, covenants and conditions· to be observed and 
performed by it under this Agreement. 

Manager's obligations pursuant to the indemnity set forth above shall not be limited to the 
amount of any insurance required of, or otherwise carried by, Manager. However, Manager shall 
not be required to indemnify City lndemnitees to the extent that any damages or injuries are 
ultimately determined to have been caused by the negligent, intentional or wrongful acts or 
omissions of City lndemnitees. 

33.3 Indemnification by City. City shall indemnify, defend and save harmless Manager lndemnitees 
from and against any and all Claims that are made or brought against any of the Manager 
lndemnitees by third parties arising out of or incurred in connection with any of the following: 

Amended and Restated 

(i) Any contracts, agreements, licenses, use permits or other obligations 
entered into by City or Arena Authority, including those relating to use of 
the Arena by City or Arena Authority; 

(ii) The lack of exercise of reasonable care by City or Arena Authority in the 
employment of its employees or the lack of reasonable care in the 
direction and/or supervision of such employees with respect to any 
activities done in, on or in the vicinity of the Arena; 

(iii) The willful or the negligent act or omission of City or Arena Authority, or 
any of their agents, officers, officials, members, employees or others in 
privity with City or Arena Authority (other than Manager lndemnitees); 

(iv) The failure or omission of City or Arena Authority to observe and perform 
any of its material obligations, covenants and conditions to be observed 
or performed by it under the terms and provisions of this Agreement; or 

(v) Any action or inaction by Manager in reliance on written instructions 
received by Manager from City or Arena Authority. 
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The obligations of City and Arena Authority pursuant to the indemnity set forth above shall not 
be limited to the amount of any insurance required of, or otherwise carried by, City. However, 
City shall not be required to indemnify Manager lndemnitees to the extent that any damages or 
injuries are ultimately determined to have been caused by the negligent, intentional or wrongful 
acts or omissions of Manager lndemnitees. 

33.4 Exception for Law Enforcement Activities. Notwithstanding any of the foregoing provisions to 
the contrary, to the extent required by Applicable laws, Manager shall indemnify City 
lndemnitees from any and all Claims arising out of On-Site Security Services or Off-Site Traffic 
Control Services provided by City's off-duty police officers or City's reserve police officers as 
described in Section 24. 

33.5 Survival. The terms of this Section 33 shall survive the expiration or earlier termination of the 
Agreement. 

SECTION 34. Eminent Domain. 

34.1 General Provisions. 

34.1.1 Defined Terms. In this Agreement, the following terms shall have the meanings given 
below: 

(a) "Appraiser" means a person or firm having knowledge and experience in valuing 
sports and entertainment businesses and facilities comparable to those described 
in this Agreement, and otherwise meeting the qualifications set forth in Section 
34.6.3. 

(b) "Award" means all compensation, damages, income, rent, awards, or any interest 
there.in whatsoever which may be paid or made in connection with a Taking, 
excluding any separate payments made for litigation costs, attorneys' fees, and 
related expenses pursuant to a court order or settlement agreement. 

(c} "Fair Market Value" as used in this Section 34 means the price, as of the date in 
question, which a seller, willing but not obligated to sell, would accept for the 
interests or assets in question, and which a buyer, willing but not obligated to 
buy, would pay therefor in an arm's-length transaction. 

(d) "Partial Taking" means a Taking of the Arena Facilities that is not a Total Taking. 

(e) "Taking" means the exercise by any Governmental Authority (other than City} of 
the power of eminent domain or condemnation, and any purchase or other 
acquisition in lieu of condemnation, including a voluntary sale or conveyance in 
lieu of condemnation and acts constituting inverse condemnation, pursuant to 
which any interest in the Arena Facilities (including a fee, leasehold, or easement 
interest} is conveyed to the Governmental Authority. 

(f} "Temporary Taking" means a Taking, on a temporary basis, for a period not 
exceeding one (1) year. 

(g) "Total Taking" means any of the following: 

(i) Any Taking of the entire fee interest in the Arena Facilities; 
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(ii) A Taking of such a substantial part of the Arena Facilities that the Arena 
Facilities remaining after such Taking {even if restoration were made) are 
rendered economically unsuitable as a public entertainment facility for 
hockey· games and/or other forms of entertainment as contemplated by 
this Agreement, with full seating, vending, concessions, advertising and 
on-site parking capacity; or 

(iii) Any Taking that {A) prevents the playing of hockey consistent with the 
NHL requirements and schedule (allowing for mitigation by Manager and 
SJS LLC and repair or restoration by City), or {B} results in a decrease in 
On-Site Parking Facilities (with a credit for any substitute on-site parking 
provided by City adjacent to the Arena Facilities) to a total of less than 
1,650 on-site parking spaces. 

34.1.2 Nature of Manager's Interest. For all purposes related to eminent domain, the interest 
of Manager under this Agreement shall be deemed the interest of a tenant under a lease. 

34.1.3 Waiver of Statutory Provisions. To the fullest extent permitted by Applicable Laws, the 
Parties hereby waive Code of Civil Procedure Section 1265.130 and any other provision of 
the Eminent Domain Law that is contrary to the provisions of this Section 34, and agree 
that the provisions of this Section 34 shall control over any inconsistent provision of the 
Eminent Domain Law. 

34.1.4 Notice. Any Party who becomes aware of any contemplated Taking or negotiations that 
might result in a Taking of any portion of the Arena Facilities or interests under this 
Agreement shall promptly give notice thereof to the other Party. 

34.1.5 Proceedings. To the fullest extent permitted by Applicable Laws, each Party shall have 
the right, at its own expense, to appear in any action related to a Taking that arises prior 
to the expiration or earlier termination of this Agreement, and to participate in all 
hearings, trials and appeals relating thereto even if this Agreement has been terminated. 

(a) Neither Party shall settle or compromise any right of the other Party to receive 
an Award. 

{b) Each Party has the right to assert a claim for any Award for (i) the value of its 
interest in the Arena Facilities, (ii) the loss in value of its rights under this 
Agreement as if this Agreement had not terminated, and (iii) any other damages 
to which such Party may be entitled, giving consideration to any Fee Credits or 
other abatement against Annual Fees, restoration obligations, and other rights 
and obligations of the Parties under this Agreement in the event of a Taking. 

34.1.6 Survival. The provisions of this Section 34 shall survive the expiration or earlier 
termination of this Agreement with respect to any claim arising prior to such termination. 

34.2 Total Taking. If there is a Total Taking, other than a Temporary Taking, the following shall apply: 

34.2.1 Automatic Termination. If there is a permanent Taking of the entire fee interest in the 
Arena Facilities, this Agreement shall automatically terminate as of the date on which 
such Taking shall be effective. 
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34.2.2 Optional Termination. If there is any other permanent Total Taking, Manager shall have 
the right to terminate this Agreement by written notice given to City within 120 days after 
the date on which such Total Taking shall be effective. However, if Manager does not 
exercise such right to terminate this Agreement, then the Taking shall be treated as a 
Partial Taking rather than a Total Taking, and the provisions of Section 34.3 shall apply. 

34.3 Partial Taking. If there is a permanent Partial Taking, the following shall apply: 

34.3.1 Agreement in Full Force. This Agreement shall remain in full force and effect as to the 
portion of the Arena Facilities remaining immediately after such Partial Taking. 

34.3.2 Abatement of Arena Fee. For the balance of the Term, the Arena Fee shall be reduced by 
an equitable amount, as determined by Appraisers in accordance with Section 34.6. Such 
reduction shall be based on the estimated loss in the Fair Market Value of Manager's 
interests under this Agreement resulting from the Partial Taking, based on the estimated 
reduction in the Net Operating Revenues resulting from the Partial Taking. 

34.3.3 Restoration by City. City shall promptly commence and complete restoration of the Arena 
Facilities as nearly as possible to their condition and character immediately prior to such 
Partial Taking, except for any reduction in area caused thereby. 

(a) City's duty of restoration does not include replacing any on-site parking spaces 
lost as a result of the Taking of portions of the On-Site Parking Facilities. Rather, 
in accordance with the provisions of Section 19.1.4, a loss of spaces in the On-Site 
Parking Facilities shall result in a corresponding increase in the Minimum Off-Site 
Parking Requirements. 

(b} City's restoration work shall be performed in a good and workmanlike manner 
and undertaken in accordance with plans and specifications submitted to and 
approved by Manager in accordance with this Agreement. 

34.4 Temporary Taking; Fee Credit. In the case of a Temporary Taking, Manager shall be entitled to a 
Fee Credit calculated in accordance with Section 6.2.3. 

34.5 Application of Awards. Awards on account of a Taking shall be applied in accordance with this 
Section 34.5. 

34.5.1 Permanent Partial Taking. Except as otherwise provided below, Awards received on 
account of a permanent Partial Taking shall be allocated and paid in the following order 
of priority: 

(a) First, the Award shall be allocated to pay the costs of restoration of the Arena 
Facilities. City shall furnish Manager with evidence reasonably satisfactory to 
Manager of the total cost of the restoration ofthe Arena Facilities. 

(b) Second, the balance of the Award shall be deposited into the Capital Reserve 
Fund. 

34.5.2 Permanent Total Taking. Awards received on account of a permanent Total Taking shall 
be allocated and paid in the following order of priority: 
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(a) First, the Award shall be paid to Manager in the amount of the unamortized Fair 
Market Value of Manager's Original Improvements and all other portions of the 
Arena Facilities that were constructed or installed by Manager or its Affiliates, 
amortized over a 30 year period; 

(b) Second, the balance of the Award shall be payable to City. 

34.5.3 Taking of Only Manager's Interest. Awards on account of a Taking of only Manager's 
interests hereunder, or any interests held by Manager's Affiliates, shall be awarded to 
Manager. 

34.5.4 Temporary Taking. City shall receive Awards on account of any Temporary Taking, 
provided that City shall be responsible for performing and paying for any repair and 
restoration work necessitated by the Temporary Taking. 

34.5.5 Separate Award to Manager or SJS LLC. Nothing in this Agreement shall preclude 
Manager and/or SJS LLC from obtaining a separate award for the loss of business, 
relocation expenses, and/or for the Taking of their Personal Property, and City shall have 
no right to such award. 

34.5.6 Taking by City Authority. Notwithstanding anything to the contrary in this Agreement, in 
the event of any Taking by City or other City Authority, all Awards shall be allocated 
entirely to Manager or SJS lLC, and no portion of such Award shall be allocated to City. 

(a} Nothing in this Section 34 shall relieve City of any contractual liability under this 
Agreement if any Taking or attempted Taking by City causes or results in any 
breach of this Agreement by City, and Manager hereby reserves all rights and 
remedies related thereto. 

34.6 Fair Market Value. 

34.6.1 Determination of Fair Market Value. Fair Market Value shall be determined by the Parties 
or, if the Parties are unable to agree thereon, by the following procedure: 

(a} Whenever the Parties are unable to agree as to the Fair Market Value of any such 
interest in the Arena Facilities, City shall designate the first Appraiser who shall 
prepare an appraisal of the Fair Market Value of the subject interests within 30 
days of such designation. City shall give Manager written notice of City's appraisal 
and if Manager does not agree with City's appraisal, then within 10 days of such 
notice, Manager shall designate a second Appraiser who shall prepare an 
appraisal of the Fair Market Value of the respective interests of the Parties (as 
the case may be} within 30 days of such designation. Manager shall give City 
written notice of Manager's appraisal. 

(b} If City does not agree with such Manager's appraisal within 10 days of such notice, 
the following shall apply: 

Amended and Restated 

(i) If the difference between City's appraisal and Manager's appraisal is 10% 
or less, the two appraisals shall be averaged and the figure calculated 
shall be deemed to be the Fair Market Value. 
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{ii) If the difference between the two appraisals exceeds 10%, the Parties 
shall appoint a third Appraiser who shall be a competent and impartial 
person, which third Appraiser shall be agreed upon within a period of 15 
days. If the Parties do not agree on a third Appraiser, then either Party, 
on behalf of both, may request that such appointment be made by the 
presiding judge of the Superior Court for the County of Santa Clara or any 
successor court of original jurisdiction from a list of names then provided 
by the Parties. If the Parties shall fail to agree on a list of names, any 
person meeting the qualifications required by this Section may be 
appointed by such presiding judge. 

(iii} The third Appraiser shall prepare an appraisal of the Fair Market Value of 
the subject interests within 30 days of such designation. The Fair Market 
Value shall be determined by taking the average of the two appraisals 
which are closest, but not lower than the lowest nor higher than the 
highest of the first two appraisals. 

(iv} If any Appraiser fails, refuses or is unable to act, a new Appraiser shall be 
appointed in his or her stead, which appointment shall be made in the 
same manner as hereinabove provided. 

34.6.2 Each Party to Pav Own Costs. Each Party shall pay the fees and expenses of the Appraiser 
appointed by such Party, or in whose stead, as above provided, such Appraiser was 
appointed, and the fees and expenses of the third Appraiser and all other expenses, if 
any, shall be borne equally by both Parties. 

34.6.3 Qualifications of Appraiser. Any Appraiser designated to serve in accordance with this 
Section 34 shall be disinterested, shall be a member of the American Institute of Real 
Estate Appraisers {or similar association or body of comparable standing), and shall be 
familiar with commercial property values in the Bay Area. 

34.6.4 Binding Determination. Any determination of Fair Market Value in accordance with the 
procedures set forth in this Section 34.6 shall be binding upon City and Manager until such 
time as a new determination (if any) of such Fair Market Value shall be required to be 
made under the terms of this Agreement. 

PART TEN 
CONTRACT ENFORCEMENT AND REMEDIES 

SECTION 35. NEGATIVE COVENANTS. 

35.1 Negative Covenants of Manager. Manager shall not do, or permit or authorize others to do, any 
of the following: 

(a) Operate the Arena Facilities in any manner or for any purpose ot her than as 
permitted in accordance with this Agreement; 
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(b} Knowingly or intentionally engage in any act which would, to an ordinarily 
prudent person in the position of Manager, be reasonably foreseeable to cause 
substantial or irreparable damage to the Arena Facilities; 

(c) Abandon the Arena Facilities during the Term; 

(d} Knowingly use or occupy, or knowingly permit the Arena Facilities to be used or 
occupied, for any unlawful, disreputable or ultra-hazardous use (including the 
use, storage or disposal of Hazardous Substances other than as permitted in 
accordance with this Agreement); 

(e) Operate or conduct the business of the Arena in any manner known to constitute 
or give rise to a nuisance of any kind; provided that the holding of Events in the 
Arena that meet the Applicable Community Standard (defined in Section 12.1.3) 
shall not, in and of itself, constitute a nuisance; 

(f) Make, authorize or permit any material Alterations to the Arena Facilities except 
as permitted in accordance with this Agreement; 

(g} Authorize or permit permanent concession stands or concourse furnishings on a 
permanent basis at any locations in or on the Arena Facilities except as permitted 
in accordance with this Agreement; 

(h) Add or modify signage, graphics or architectural features except as permitted in 
accordance with this Agreement; 

(i} Authorize or permit fixed signs or advertising at any locations in or on the Arena 
Facilities except as permitted in accordance with this Agreement, or authorize or 
permit advertising content in or ori the Arena Facilities except as permitted in 
accordance with this Agreement; 

(j) Operate or permit the use of the On-Site Parking Facilities in any manner or during,_ 
any time not in conformity with the Arena TPMP described in Section 23.1; 

(k) Knowingly allow or authorize, directly or through an Affiliate, any actions, 
inactions or amendments with respect to the Hockey Use Agreement in violation 
of Section 3.1.2; or 

{I) Engage in an activity that competes with Arena Events within a 75 mile radius of 
the Arena, to the extent prohibited by Section 4.1. 

35.2 Negative Covenants of City. City shall not do any of the following: 

(a} Fait to make reasonable good faith efforts to make reasonably available for use in 
connection with Events or activities at the Arena those areas adjacent to the 
Arena that are available for such use to the extent such areas remain within the 
control of City; 

(b) Unreasonably interfere with Manager's rights or benefits under this Agreement; 

(c) Take any action materially affecting or diminishing City's title to the Arena 
Facilities; or 
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{d) Knowingly take any action that materially impairs or impedes implementation of 
the Arena TPMP. 

SECTION 36. REPRESENTATIONS AND WARRANTIES. 

36.1 Manager's Representations and Warranties. Manager, for itself, its owners and Affiliates, 
represents and warrants to City as follows: 

{a) The San Jose Sharks National Hockey League franchise is in good standing. 

(b) There is no court action, arbitration, administrative proceeding, or NHL 
proceeding pending, or to the best of Mana&er's current knowledge, threatened, 
on the Execution Date of this Agreement, or any basis for the foregoing, which 
would materiafly affect (i) the status of the San Jose Sharks franchise, (ii) the 
financial condition of Manager, its owners, or Affiliates, {iii) the ability of Manager 
to perform its obligations under this Agreement or any Related Agreements, or 
(iv) the ability of SJS LLC to perform the obligations contemplated to be 
performed by SJS LLC under the Hockey Use Agreement or the Guaranty. 

(c) Manager, its owners and Affiliates, including SJS LLC, or any of them, do not have 
an economic relationship with any person or entity that to Manager's knowledge 
constitutes a prospective business advantage to that person or entity which 
advantage will be interfered with by this Agreement or the Related Agreements 
or by any action leading to the formation of this Agreement or the Related 
Agreements. 

(d) That: (i) on the Execution Date of this Agreement, and thereafter subject to 
Section 2.3 regarding assignment, Hasso Plattner and/or his spouse, siblings and 
such siblings, spouses, lineal descendants of any of the foregoing, trusts for the 
specific benefit of any of the foregoing, or those who immediately prior to 
reference comprise two or more of the principal executive, operating, financial 
and administrative officers of Manager or SJS LLC (collectively, "Plattner"), and 
their respective Affiliates ("Plattner Affiliates"} directly or indirectly do and will 
own fifty percent (50%) or more of the capital interests in Manager or directly or 
indirectly do or will have actual control over Manager for purposes of this 
Agreement; (ii) Manager has the capacity to fund or cause to be funded all 
obligations to be performed by Manager under this Agreement; and (iii) Manager 
has and during the Term will maintain a net worth equal to the greater of 
$1,000,000 or the Annual Fees payable to City hereunder for the current Term 
Year of this Agreement and the immediately succeeding Term Year. 

36.2 City's Representations and Warranties. City represents and warrants to Manager as follows: 

(a) From and after the Possession Date, City will have good, marketable and insurable 
title to the Arena Facilities and Arena Land free and clear of any liens, 
encumbrances, security interests, liabilities, assessments, pending assessments, 
agreements, leases, judgments, claims, rights, easements, restrictions or other 
matters that would affect Manager's rights under this Agreement. If any claim of 
lien is filed against the Arena Land with respect to work performed by City, City 
shall use its reasonable good faith efforts to cause release of the same. 
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{b) There are no agreements or understandings to which City is a party relating to 
the Arena, the On-Site Parking Facilities or the Arena Land that will bind or affect 
the rights or interests of Manager, SJS LLC or their lenders, except for the 
exceptions listed in the Schedule of Permitted Title Exceptions attached to this 
Agreement as Attachment No. 18. 

(c) City has no notice or knowledge that any Governmental Authority considers the 
construction, operation or use of the Arena Facilities to have failed to comply with 
any Applicable Law or that any investigation has been commenced or is 
contemplated respecting any such possible failure of compliance. 

(d) As of the Execution Date of this Agreement, City has no information of any change 
contemplated in any Applicable Laws or any action by adjacent l;;indowners, or 
natural or artificial conditions upon the Arena Land and Arena Facilities, or any 
other fact, circumstance or condition, financial or otherwise, which would 
prevent, limit, or impede Manager's contemplated use of the Arena Facilities. 

36.3 Mutual Representations and Warranties. Each Party represents and warrants to the other Party 
as follows: 

(a) It has full power and authority to enter into this Agreement and the Related 
Agreements to which it is a party, and to assume and perform all of its obligations 
under this Agreement and the Related Agreements. 

(b) It has obtained any and all approvals that may be required before it can execute 
and perform this Agreement and the Related Agreements to which it is a party, 
including approvals required by any loan documents, bond authorization, 
corporate articles and bylaws, city charter or state statute, regulation or court 
order. 

{c) The persons executing this Agreement and the Re fated Agreements on its beharf 
have been duly authorized and are empowered to bind it to this Agreement and 
to the Related Agreements. 

(d) The execution of this Agreement and the Related Agreements, and the 
performance by it of the actions anticipated by this Agreement and the Re fated 
Agreements neither breaches any contract with any third party, nor constitutes 
any event, which, with the passage of time, or _the giving of notice, or both, will 
breach any contract with any third party. 

(e) This Agreement and the Related Agreements executed by it are or when fully 
delivered will be duly authorized, executed and delivered by it and will be valid, 
binding and enforceable obligations of it. 

36.4 Effect of Representations and Warranties. 

36.4.1 Material Inducement and Reliance. The representations and warranties set forth above 
are a material inducement to the Parties to enter into this Agreement and the Related 
Agreements, and but for said representations and warranties, said Parties would not 
enter into this Agreement or the Related Agreements. The Parties are materially relying 
on the representations and warranties set forth above. 
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(a) In reliance on representations and warranties by Manager set forth above, City 
has not fully investigated the legal status of Manager, its owners, Affiliates 
(including SJS LLC) or the San Jose Sharks NHL franchise, the financial condition of 
Manager, its owners, Affiliates (including SJS LLC), or any other matter relating to 
said representations and warranties. Manager agrees that City has no duty to 
conduct any additional investigation and may rely on the representations made 
herein. 

(b} In reliance on the representations and warranties by City set forth above, 
Manager and other beneficiaries of such representations and warranties have not 
fully investigated title to the Arena Site, or the authority of City and SARA to 
perform their obligations under this Agreement and the Related Agreements. 

36.4.2 Survival. The representations and warranties set forth in this Agreement and in the 
Related Agreements shall survive the execution and delivery of this Agreement and the 
Related Agreements, and shall continue in full force and effect until the termination of 
this Agreement and all the Related"Agreements. 

SECTION 37. FORCE MAJEURE. 

37.1 Definition. As used in this Agreement, the term "Force Majeure Event" shall mean any matter or 
condition beyond the reasonable control of a Party that prevents or delays a Party's ability to 
perform this Agreement in accordance with provisions hereof, in whole or in part, including: 

(a) War, civil disturbances or riots, acts of terrorism or threats of acts of terrorism, 
criminal activities, public emergency or calamity, fire, earthquake, flood, and 
unusually severe and abnormal weather conditions that are not foreseeable. 

(b) Strikes, labor disturbances, actions directly or indirectly affecting work or 
disrupting timely delivery of materials or supplies, inability to obtain labor or 
materials or reasonable substitutes therefor, and the failure of necessary utilities 
serving the Arena Facilities. 

{c) Governmental action or restriction or enactment or enforcement of any 
Applicable Law, except that enactment or promulgation of an ordinance, 
resolution, policy or guideline by City or other City Authority, or a default by City 
in its obligations under this Agreement, shall not constitute a "Force Majeure 
Event" as applied to performance by City. 

37.2 Delay in Performance. Performance of this Agreement by a Party affected by a Governmental 
Restriction or Force Majeure Event shall be suspended or excused to the extent commensurate 
with such interfering occurrence, subject to the following: 

(a) The Party availing itself of this Section 37.2 shall notify the other Party within ten 
days of the occurrence of the Force Majeure Event. 

(b) The time of suspension or excuse shall not extend beyond that reasonably 
necessitated by the occurrence of the Force Majeure Event. 
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37.3 Fee Credit. If use of the Arena Facilities or any material portion thereof is blocked, reduced or 

restricted by a Force Majeure Event for more than five consecutive days, then Manager shall be 
entitled to a Fee Credit against the Annual Fees in accordance with Section 6.2.3. 

SECTION 38. DEFAULT AND REMEDIES. 

38.1. General Procedures. 

38.1.1 Definitions. In this Agreement, the following terms shall have the meanings given below: 

(a) "Applicable Cure Period" means the time period allowed for a Defending Party 
to cure a Potential Event of Default before it becomes an Event of Default, as 
described in Section 38.2. 

(b) "Complaining Party" means th_e Party alleging that the other Party has committed 
a Potential Event of Default or an Insolvency Default. 

(c) "Defending Party" means the Party that has committed or is alleged to have 
committed a Potential Event of Default or an Insolvency Default. 

(d) "Event of Default" means the happening of a Potential Event of Default that is 
not cured within the Applicable Cure Period. 

(e) "Insolvency Default" means the happening of any of the following events: 

(i) Manager or City is adjudged a bankrupt or insolvent in a final judgment 
that is not appealable or is not appealed. 

(ii) A receiver or trustee is appointed to take possession of all or any part of 
the business or municipal functions or property of Manager or City, 
where possession is not restored to such Party within 60 days after such 
appointment. 

(iii) Manager or City makes any general assignment of its property for the 
benefit of creditors. 

(iv) Manager or City files a voluntary petition in bankruptcy or insolvency, or 
applies for reorganization or arrangement with its creditors, under the 
state, federal or other bankruptcy or insolvency laws now in force or 
hereafter enacted. 

(v) An involuntary petition of bankruptcy or insolvency under the state, 
federal or other bankruptcy or insolvency laws is filed against Manager 
or City and is not dismissed within sixty (60) days after the filing. 

(vi) Manager or City seeks a composition with its creditors by trust, mortgage 
or otherwise. 

(f) "Notice of Anticipated Parking Deficiency" means a written notice from Manager 
to City as described in Section 22.2. 

{g) "Notice of Parking Deficiency" means a written notice from Manager to City as 
described in Section 22.1. 
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{h) "Notice of Potential Event of Default" means a written notice from or on behalf 
of a Complaining Party to the Defending Party as described in Section 38.1.3. 

(i) "Notice of Self-Help Work" means a written notice from or on behalf of a Party 
to the other Party as described in Section 38.3.4. 

(j) "Potential Event of Default" means a failure by Manager or City to perform or 
observe any of the covenants, terms, and provisions contained in this Agreement 
on its part to be performed or observed (other than the matters constituting an 
Insolvency Default), and includes the happening of any of the following. 

(i) Manager fails to pay any part of the Annual Fees as required under this 
Agreement; 

(ii) Manager makes an assignment of Manager's interest under this 
Agreement without obtaining City's consent {if such consent is required 
under Section 2.3); 

(iii) Manager abandons the Arena; or 

(iv) City fails to meet the Minimum Off-Site Parking Requirements and/or the 
Minimum Employee Parking Requirements. 

38.1.2 Procedure for an Insolvency Default. If an Insolvency Default occurs with respect to a 
Party, then to the extent permitted by Applicable Law, the other Party may immediately 
avail itself of any of the remedies provided in Section 38.3, and need not give a Notice of 
Potential Event of Default. 

38.1.3 Notice of Potential Event of Default. If either Manager or City believes that the other has 
committed a Potential Event of Default, then the Complaining Party may deliver a Notice 
of Potential Event of Default to the Defending Party in accordance with the following: 

(a) The Notice of Potential Event of Default shall describe with particularity the 
following: 

(i) The omissions, actions or practices of the Defending Party that the 
Complaining Party alleges to be a Potential Event of Default of this 
Agreement; 

(ii) The provisions of this Agreement that allegedly have been or are being 
breached; 

(iii) The Applicable Cure Period with respect to each specific alleged breach; 

and 

(iv) The remedies that the Complaining Party desires with respect to each 
specific alleged breach. 

(b) The Notice of Potential Event of Default shall also include, in bold face, capital 
letters at the top of the first page, the following statement: 

Amended and Restated 

THIS IS A NOTICE OF POTENTIAL EVENT OF DEFAULT UNDER SECTION 38 OF THE 

SECOND AMENDED AND RESTATED ARENA MANAGEMENT AGREEMENT. A 
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FORFEITURE OF YOUR RIGHTS (AND, IF APPLICABLE, A TERMINATION OF THE 
AGREEMENT) MAY OCCUR IF YOU FAIL TO CURE THE POTENTIAL EVENT OF 

DEFAULT WITHIN THE APPLICABLE CURE PERIOD. 

(c) A Notice of Potential Event of Default may allege multiple, independent Potential 
Events of Default. 

(d) A Party may serve additional Notices of Potential Event of Default while 
previously noticed default procedures are pending. 

(e) Each alleged Potential Event of Default shall be treated as an independent breach 
for the purposes of administering the procedures and awarding the remedies 
provided in this Agreement. 

(f) Manager may not deliver to City a Notice of Potential Event of Default alleging a 
breach of the Minimum Off-Site Parking Requirements or the Minimum Employee 
Parking Requirements until 30 days following delivery to City of a Notice of 
Parking Deficiency as described in Section 22.1 

38.2 Time Periods Allowed to Cure a Potential Event of Default. Upon the delivery of a Notice of 
Potential Event of Default, the following Applicable Cure Periods shall apply: 

38.2.1 Payment of Money. If the Potential Event of Default can be cured with t he payment of 
money only, then the Defending Party shall make such payment within 20 days following 
receipt of the Notice of Potential Event of Default. 

{a) If City is the Defending Party and fails to make a required payment as provided 
above, then in addition to all other rights and remedies to which Manager may 
be entitled, Manager shall have the right to a City Default Credit against Annual 
Fees as provided in Section 6.2.4. 

38.2.2 Act or Omission. If the cure of a Potential Event of Default requires the cessation of action 
or requires the taking of action other than the payment of money only (or in addition to 
the payment of money), then the Defending Party shall take or cause the ce_ssation of 
such action within 60 days after receipt of the Notice of Potential Event of Default. 
However, if more than 60 days is reasonably required to cure the Potent ial Event of 
Default (including the enforcement or termination of contracts, licenses or subleases with 
third parties who are causing the Potential Event of Default and effecting a cure to the 
maximum extent possible or their removal from the Arena Facilities), then the Defending 
Party shall commence such cure within the 60 day period and diligently pursue such cure 
to completion. 

(a) If the Defending Party fails to cure (or commence the cure) within said 60 day 
period, then the Complaining Party shall have the right to effect such cure by 
performing work and taking other actions as may be reasonably necessary for 
such purpose, subject to compliance with all Applicable Laws and the applicable 
provisions of this Agreement. The costs incurred by the Complaining Party to 
effect such cure shall be payable by the Defending Party within 30 days following 
delivery of a statement from the Complaining Party describing the costs incurred 
and providing reasonable supporting information for such costs. 

Page 121 of 133 
Amended and Restated 
Arena Management Agreement T-2844:007 / 154 7617 



RD:EK 
8/13/18 

38.2.3 Acquisition or Improvement of Parking Facilities. If City is required to acquire {by 
purchase or lease} and/or improve Off-Site Parking Facilities in order to cure a Potential 
Event of Default related to the Minimum Off-Site Parking Requirements and/or the 
Minimum Employee Parking Requirements, City shall be deemed to have timely 
commenced such cure if, within 60 days after receipt of a Notice of Potential Event of 
Default, (i) City staff presents a written report to the City Council describing the specific 
actions and work that the City should take in order to cure the Potential Event of Default, 
and (ii} the City Council approves funding for the costs of such actions and work. 

(a) After approval by the City Council, City shall complete the cure by diligently 
pursuing the approved actions and work to completion as quickly as reasonably 
possible. 

38.2.4 Court Proceeding Pending Completion of Cure. The fact that a Defending Party has timely 
commenced a cure of the Potential Event of Default and/or is working to complete such 
cure shall not limit the Complaining Party's right to bring a court action to obtain 
provisional or interim remedies. 

38.3 Remedies. The Complaining Party shall have the following rights and remedies available at law 
or in equity with respect to an Event of Default (provided that such remedies were specified in 
the Notice of Potential Event of Default or any amended Notice of Potential Event of Default} or 
with respect to an Insolvency Default (for which no Notice of Potential Event of Default is 
required). All remedies may be specified as cumulative and alternative. The award of all remedies 
and the determination of whether the Complaining Party is entitled to any specific remedy shall 
be made by a court of competent jurisdiction. 

38.3.1 Injunctive Relief. Both Parties acknowledge that the award of damages alone usually will 
be an unsatisfactory remedy for a non-economic default and will not fully protect a 
Complaining Party from harm caused by an Event of Default. 

{a) City has numerous concerns both economic and non-economic in nature which 
relate to the image of City, the health and welfare of its citizens, potential loss to 
the general fund, loss to the community and the use of the Arena Facilities by the 
community. 

(b) One of Manager's principal concerns is economic. The failure of City to perform 
its obligations under this Agreement may result in a reduction in attendance at 
Arena Events as a result of numerous decisions by the Event-attending public, and 
damages to Manager resulting therefrom would be difficult or impossible to 
measure. 

(c) For the reasons set forth above, the preferred remedy for a non-economic Event 
of Default (in addition to reimbursement under Section 28.3.3 regarding 
Emergency Capital Repairs and Replacements and under Section 38.3.4 regarding 
Self-Help) is an order of a court of competent jurisdiction, ordering and enjoining 
the Parties to perform in accordance with their obligations under this Agreement. 
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38.3.2 Monetary Damages. 

(a) 

(b) 

Awarded by Court. Subject to the express limitations below, monetary damages 
(including costs and interest at the legal rate) may be awarded by a court of 
competent jurisdiction as the sole remedy, or in conjunction with other remedies, 
or as interim damages. 

Limitation on Damages. In making an award of damages, the Parties agree that 
damages for lost profits or other consequential damages shall be recoverable 
only upon a failure of the Defending Party to cure a Potential Event of Default 
within the Applicable Cure Period. 

38.3.3 Termination. 

(a) 

(b) 

Termination for Insolvency Default. Subject to all requirements under Applicable 
Laws, either Party may terminate this Agreement after an Insolvency Default by 
the other Party. 

Termination by City for Event of Default by Manager. Subject to all requirements 
under Applicable Laws, City may terminate this Agreement after an Event of 
Default by Manager, provided that all of the following events shall have occurred: 

(i) Manager has failed to cure (or commence to cure, where applicable) such 
Event of Default within the Applicable Cure Period provided in 
Section 38.2; 

(ii) City sought termination as a remedy in its Notice of Potential Event of 
Default; and 

(iii) At least one of the Events of Default that is not cured is one of the 
following: 

(A) Manager has unreasonably refused to execute any use 
agreement with an NBA basketball team as required pursuant to 
Section 3.3; provided, however, that it shall not be unreasonable 
for Manager to refuse to agree to any proposal that could result 
in Manager bearing Operating Losses resulting from basketball 
operations at the Arena; 

(B) Manager has agreed to a change or waiver of the obligations of 
SJS LLC under the Hockey Use Agreement without prior approval 
by City, if City's prior approval is required under Section 3.1.2, 
and the obligation constitutes any of the following: 

(1) Any shortening of the term of the Hockey Use 
Agreement, or 

(2) Any waiver or release of the duty of SJS LLC to perform 
its operating covenant; 

(C) Manager has failed to maintain liability insurance as required by 
Section 32; 
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(c) 

Amended and Restated 

(D) Manager has refused, on a recurrent basis, to schedule or permit 
the use of the Arena Facilities for City Events or Community 
Events in accordance with Section 11.1; 

(E) Manager has assigned Manager's interest under this Agreement, 
and if City's consent is required for such assignment in 
accordance with Section 2.3, Manager has either failed to ask for 
City's consent or City has reasonably withheld its consent as 
provided in this Agreement; 

(F) Manager has failed to comply with its material duties and 
obligations under this Agreement on a recurrent basis, which 
clearly demonstrate a pattern and practice of uncooperativeness 
with City and inadequate performance; or 

(G) Manager has willfully or intentionally failed to comply with the 
results of a court order or injunction relating to the cure of an 
Event of Default. 

Termination by Manager for Event of Default by City. Subject to all requirements 
under Applicable Laws, Manager may terminate this Agreement after an Event of 
Default by City, provided that all of the following events have occurred 

(i) City has failed to cure (or commence to cure, where applicable) such 
Event of Default within the Applicable Cure Period provided in 
Section 38.2; 

(ii) Manager sought termination as a remedy in its Notice of Potential Event 
of Default; and 

(iii) At least one of the Events of Default that is not cured is one of the 
following: 

(A) City has developed or assisted in the development of a 
Competing Facility as described and prohibited in Section 4.2, 
and has refused to permit Manager to manage such facility as 
required in Section 4.2; · 

(B) City has failed to satisfy the Minimum Off-Site Parking 
Requirements on a recurrent basis, clearly demonstrating a 
pattern and practice of inadequate performance; 

(C) City, on a recurrent basis and in bad faith, has interfered with 
Manager's use and operation of the Arena Facilities as permitted 
in accordance with this Agreement; 

(D) City has specifically singled out the Arena in prohibiting Manager 
from conducting any activity that is permitted in accordance with 
this Agreement (including prohibition by means of an action that 
constitutes a valid exercise of City's police power}, which 
substantially adversely affects a material source of revenue for 
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the Arena and which has a material effect on the operation of the 
Arena; 

(E) City has failed to comply with its material duties and obligations 
under this Agreement on a recurrent basis, which failure 
materially adversely affects Manager's use and operation of the 
Arena, and which clearly demonstrate a pattern and practice of 
uncooperativeness with Manager and inadequate performance; 
or 

(F) City has willfully or intentionally failed to comply with the results 
of a court order or injunction relating to the cure of an Event of 
Default. 

{d) Notice ofTermination. A Complaining Party entitled to termination may effect a 
termination of this Agreement by delivering to the Defending Party a written 
notice of termination specifying the date on which the Complaining Party intends 

to terminate this Agreement. 

(i) Following delivery of such notice, the "Termination Date" under this 
Agreement shall be deemed to be the date specified in such notice. 

(ii) Upon early termination due to a Party's Event of Default, all applicable 
terms and conditions of this Agreement shall continue to apply until such 
new Termination Date. 

{e) Termination Awards. In addition to other damages that may be owing and 
determined hereunder, if this Agreement is terminated by Manager for an Event 
of Default by City, Manager shall be entitled to payment equal to the following: 

(i) The unamortized cost of the improvements and fixtures constructed or 
installed by Manager at Manager's own cost, assuming a useful life of the 
lesser of 15 years or that specified under generally accepted accounting 
principles; and 

(ii) A prorated portion of the Annual Fees that have been prepaid by 
Manager, based on a ratio equal to the number of days of the Term Year 
prior to termination over 365. 

38.3.4 Self-Help. 

(a) Right to Perform Self-Help Work. If a Party believes that the other Party has 
committed or is likely to commit a Potential Event of Default and that its 
substantial interests in the operation of the Arena Facilities would be materially 
impaired by waiting for the notice and cure procedures provided above, or if a 
Party reasonably believes that it can mitigate its damages by acting quickly, then 
such Party shall have the right to take whatever actions or perform whatever 
work it determines to be reasonably necessary to cure an alleged Potential Event 
of Default and/or mitigate such Party's damages ("Self-Help Work"}. Such Self
Help Work shall comply with all other applicable provisions of this Agreement and 
all requirements under Applicable Laws, and may be performed either prior to 
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(b) 

the issuance of the Notice of Potential Event of Default, or while the notice and 
cure periods provided in this Agreement are pending. 

Notice of Self-Help Work. A Party who elects to perform Self-Help Work shall give 
the other Party a Notice of Self-Help Work which shall include the following: 

(i) A description of the particular Self-Help Work proposed to be performed; 
and 

(ii) A statement to the effect that such Party believes that such Self-Help 
Work would serve to cure a Potential Event of Default (or an anticipated 
Potential Event of Default), or mitigate its damages, and that its 
substantial interest in the operation of the Arena Facilities would be 
materially impaired by waiting until the Applicable Cure Periods run. 

(c) Time for Delivery of Notice. 

(i) In the event of an emergency or other urgent, unforeseen circumstance, 
no advance notice shall be required prior to commencement of the Self
Help Work. However, a Notice of Self-Help Work shall be given to the 
other Party as soon as is reasonably practicable. 

(ii) With respect to Self-Help Work relating to the City's parking obligations 
under this Agreement, Manager may not give a Notice of Self-Help Work 
unless Manager first gives either a Notice of Parking Deficiency or a 
Notice of Anticipated Parking Deficiency. 

(iii) In all other circumstances, a Party shall give the other Party a Notice of 
Self-Help Work at least 10 days prior to commencing the Self-Help Work. 

(d) Amendment of Notice of Potential Event of Default. ff a Party proceeds with Self
Help Work as described above, then such Party may issue or amend its Notice of 
Potential Event of Default for the costs and expenses incurred in connection with 
the Self-Help Work. 

38.4 Claims Procedures. The provisions of this Section 38 shall govern the presentation, by or on 
behalf of Manager, of any or all claims arising out of or related to this Agreement and the 
consideration and payment of such claims, as contemplated by California Government Code 
Section 930.2. Therefore, in order to make a claim against City arising out of or related to this 
Agreement, Manager shall not be required to present any written notice to City other than the 
notices described in this Agreement. 

SECTION 39. MEDIATION. 

39.1 Disputed Matters to be Submitted to Mediation. Notwithstanding any prov1s1on of this 
Agreement to the contrary, any Disputed Matter (defined below) that is not resolved between 
the Parties through negotiations may be submitted by either Party to non-binding mediation 
{"Mediation") with a neutral third party as described below. 

39.1.1 Definitions. In this Agreement, the following terms shall have the meanings given below: 
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(a) "Demand for Mediation" means a written notice of a Party's intent to mediate, 
describing the Disputed Matter(s) to be mediated and the relief sought. 

(b) "Disputed Matter" means any dispute, claim or controversy arising out of or 
related to this Agreement or the breach, enforcement or interpretation of any 
provision hereof, including: 

(i} A disagreement as to whether a Party is in breach or noncompliance with 
the terms of this Agreement; 

(ii) A disagreement regarding the respective rights, remedies and obligations 
of the Parties under this Agreement; 

(iii) A disagreement regarding the actions that must be taken by City to 
ensure that the Minimum Off-Site Parking Requirements and/or the 
Minimum Employee Parking Requirements are satisfied as described in 

Section 19.1.2; and 

(iv) Any other matter upon which the Parties have been unable to mutually 
agree as required or contemplated under this Agreement. 

(c) "JAMS" means the alternative dispute resolution organization by that name, or 

its successor. 

(d) "Mediation Period" means the time period commencing with the delivery of a 
Demand for Mediation and ending 45 days thereafter. 

39.1.2 Agreement not to Initiate Litigation During Mediation Period. The Parties hereby agree 
that during the Mediation Period, neither of them shall initiate litigation or other legal 
proceedings related to this Agreement, except to pursue a provisional remedy. However, 
this limitation is inapplicable to a Party if the other Party refuses to participate in good 
faith in the Mediation process during the Mediation Period. 

(a) If a Party initiates legal proceedings prior to the delivery of a Demand for 
Mediation, this Section 39 shall not apply. 

(b} If a Party initiates legal proceedings after the expiration of the Mediation Period, 
the Mediation may continue if both Parties so desire. 

39.1.3 Tolling Agreement. All applicable statutes of limitation and defenses based upon the 
passage of time shall be toffed during the Mediation Period and for 15 days thereafter. 
The Parties shall confirm such tolling agreement in a separate writing if requested by 
either Party, but the failure to execute a formal tolling agreement shall not affect the 

enforceability of this Section 39.1.3. 

39.2 Mediation Procedures. Either Party may commence Mediation by delivering to the other Party a 
Demand for Mediation. A copy of the Demand for Mediation shall be delivered to JAMS, and the 
Mediation shall be administered through JAMS, unless otherwise mutually agreed by the Parties. 
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39.2.1 Selection of Mediator. 

(a) The Parties shall use reasonable good faith efforts to cooperate with each other 
to select a mutually acceptable mediator as soon as reasonably practicable after 
the Demand for Mediation has been served. If the Parties cannot agree on an 
mediator within 15 days after the date of the Demand for Mediation, the 
mediator shall be selected in accordance with the JAMS Rules. 

(b} The selected mediator must be a former judge of the Superior Court of California 
unless both Parties mutuaUy agree otherwise. 

39.2.2 Schedule; Costs. The Mediation shall be scheduled as soon as reasonably practicable 
following the date the mediator is appointed. The Parties agree that they will participate 
in the Mediation in good faith and that they will share equafly in its costs. 

39.2.3 Confidentiality. All offers, promises, conduct and statements, whether oral or written, 
made in the course of the Mediation by any of the Parties, their agents, employees, 
experts and attorneys, and by the mediator or any JAMS employees, are confidential, 
privileged and inadmissible for any purpose, including impeachment, in any legal 
proceeding involving the Parties; provided, however, that evidence that is otherwise 
admissible or discoverable shall not be rendered inadmissible or non-discoverable as a 
result of its use in the Mediation. 

SECTION 40. [Intentionally omitted.] 

PART ELEVEN 
MISCELLANEOUS PROVISIONS 

SECTION 41. GOVERNING LAW; VENUE. 

41.1 Governing Law. This Agreement shall be governed by and construed in accordance with the 
Applicable Laws of the State of California, the County of Santa Clara, and the City of San Jose. 

41.Z Venue. In the event that suit shall be brought by eithe.r Party hereunder, the Parties agree that 
trial of such action shall be exclusively vested in a State court in the County of Santa Clara, or 
where appropriate, in the United States District Court for the Northern District of California, San 
Jose, California. 

SECTION 42. PARTIES BOUND. 

42.1 Authority. The persons who have executed this Agreement represent and warrant that they are 
duly authoriz_ed to execute this Agreement in their individual or representative capacity. 

42.2 Binding on Successors. This Agreement shall be binding upon and shall inure to the benefit of the 
Parties hereto and their respective heirs, legal representatives, successors and assigns. 

42.3 Parties in Interest. Nothing in this Agreement, express or implied, is intended to confer (nor shall 
be construed as conferring) under or by virtue of this Agreement, any rights or remedies on any 
person or entity, other than (i) the Parties hereto; (ii) SJS LLC; (iii) any lender taking actions 
permitted under Section 29.2; and {iv) all of their respective successors and assigns. 
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SECTION 43. INDEPENDENT CONTRACTOR RELATIONSHIP. 

43.1 No Joint Venture. It is understood that Manager is an independent contractor with respect to 
City. City and Manager hereby renounce the existence of any form of joint venture or partnership 
between them, and agree that nothing contained in this Agreement or in any document executed 
in connection herewith shall be construed as making City or the Arena Authority, on the one hand, 
and Manager, its Owners or Affiliates, on the other hand, as joint venturers or partners. 

43.2 No Agencv. No approval or review by City or Arena Authority (or any right of approval or review 
by City or Arena Authority) hereunder as to any matter or under any circumstances shall be 
deemed to constitute Manager as an agent for or acting on behalf of City or Arena Authority. 

43.3 Rights Coupled with an Interest. Manager's rights under this Agreement are coupled with an 
interest arising from Manager's significant capital investment in the Arena Facilities. The Parties 
acknowledge that City has negotiated and executed this Agreement in consideration for 
Manager's capital investment and its Affiliate's hockey franchise as well as for Manager's 
management skills. 

SECTION 44. APPROVALS AND WAIVERS. 

44.1 Approvals. Except as otherwise expressly provided herein, whenever a provision of this 
Agreement requires a review, determination or approval of a Party, such review, determination 
or approval (or notice of disapproval) shall be in writing and shall not be unreasonably withheld 
or delayed (except where such review, determination or approval is expressly made subject to 
the sole discretion or determination of a Party), and shall in any event be made within any time 
limit specified therefor or within 30 days if no time limit is specified. 

44.2 Waivers. No consent or waiver, express or implied, by either Party to or of any breach of any 
covenant, condition or duty of the other, shall be construed as a consent to, or waiver of, any 
other breach of the same, or any other covenant, condition or duty. 

SECTION 45. INTEGRATION CLAUSE: AMENDMENTS. 

45.1 Entire Agreement. Except as otherwise expressfy stated or referenced herein, this Agreement 
including all Attachments hereto, and the Related Agreements, constitute the entire integrated 
agreement of the Parties. No other agreement, oral or written, prior or contemporaneous, shall 
be deemed to exist between the Parties. 

45.2 Amendments to be in Writing. No subsequent agreement or any amendment of this Agreement 
shall be binding upon the Parties unless it is contained in a written document executed by properly 
authorized representatives of each Party. 

45.3 Further Assurances. Each Party shall, without further consideration, execute and deliver such 
additional documents and take such other actions as may be reasonably requested by t he other 
Party in order to fully effectuate all of the terms and provisions of this Agreement. 

SECTION 46. ESTOPPELS: LENDER MODIFICATIONS. 

46.1 Estoppel Certificates. Each Party shall promptly execute and deliver estoppel certificates and 
attornment agreements reasonably requested by lenders, sponsors, concessionaires, or other 
third parties in connection with the activities of each of the Parties hereto and the performance 
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by the respective Parties of their obligations pursuant to this Agreement, provided such 
certificates and agreements are satisfactory to such Party in its reasonable discretion. 

46.2 Modifications for Public Financing. City may request reasonable modifications to this Agreement 
in connection with any public financing by City as described in Section 29.2. 

SECTION 47. INTERPRETATION AND CONSTRUCT/ON. 

47.1 Joint Drafting. This Agreement is the result of the joint efforts and negotiations of the Parties 
hereto, and no single Party is the author or drafter hereof. Alf of the Parties assume joint 
responsibility for the form and position of each and all of the contents of this Agreement and they 
agree that this Agreement shal! be interpreted as though each of the Parties participated in the 
composition of this Agreement and each and every part thereof. 

47.2 Meaning of Certain Words and Phrases. As used in this Agreement, the following words and 
phrases shall be interpreted as described below, unless the context clearly indicates that another 
meaning is intended: 

(a) The word "including" shall mean "including without limitation." 

(b) The word "herein" shall mean "in this Agreement" and the word "hereunder" shall mean 
"under this Agreement." 

47.3 Captions. The part captions and section headings in this Agreement are for convenience only and 
are not a part of this Agreement. Such part captions and section headings shall not be referred 
to in construing or interpreting this Agreement. 

47.4 Gender; Number Reference. Whenever the context of this Agreement requires, the masculine, 
feminine and neutral gender includes the other genders, and the singular or plural number 
includes the other. 

47.5 Invalidity of Particular Provisions. If any term or provision of this Agreement or the application 
thereof to any person or circumstance, to any extent, shall be invalid or unenforceable, the 
remainder of this Agreement, or the application of such term or provision to persons or 
circumstances other than those as to which it is held invalid or unenforceable, shall not be 
affected thereby, and each term and provision of this Agreement shall be valid and be enforced 
to the fullest extent permitted by law. 

47.6 Time is of the Essence. Time is of the essence of this Agreement, and is deemed to be a part of 

each applicable provision hereof. 

SECTION 48. NOTICES. 

48.1 Manner of Delivery. Unless otherwise provided herein, any notice to be given hereunder by 
either Party to the other Party shall be in writing and shall be delivered by one of the following 
methods: {i} personal delivery, including messenger service or overnight courier; (ii} registered or 
certified mail, postage prepaid, return receipt requested; or (iii} any other delivery method 
allowed by law. Such notice shall be deemed delivered upon receipt or refusal to accept delivery 
at the addresses specified below, provided with respect to any notice delivered by email, receipt 
may not be evidenced by an email reply that is automatically generated. Each Party may change 
its address by written notice given in accordance with this Section 48.1. 
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48.2 Addresses for Notice. Notices shall be addressed as follows, with a copy to be given to such other 
parties of as directed by each respective Party by written notice as provided herein. 

(a) To Manager: 

San Jose Arena Management 
525 West Santa Clara St. 
San Jose, CA 95113 

Attn: President 

With a copy to: 

San Jose Arena Management 
525 West Santa Clara St. 
San Jose, CA 95113 
Attn: Legal Coordinator 

And a copy to: 

(b) To City: 

LMA law, LLP 
One Almaden Blvd., Suite 700 
San Jose, CA 95113 
Attn: Lucy A. Lofrumento 

Office of City Manager 
200 E. Santa Clara St. 
San Jose, CA 95113 
Attn: Director of Economic Development 

With a copy to: 

Office of City Attorney 
200 E. Santa Clara St. 
San Jose, CA 95113 
Attn: City Attorney 

And a copy to: 

San Jose Arena Authority 
525 West Santa Clara St. 
San Jose, CA 95113 
Attn: Executive Director 

SECTION 49. EXECUTION OF AGREEMENT. 

49.1 Counterparts. This Agreement may be executed in any number of counterparts, and by different 
Parties hereto on separate counterparts, each of which counterparts, when so executed and 
delivered, shall be deemed to be an original, but all of which counterparts, taken together, shall 
constitute one and the same instrument. 

Page 131 of 133 
Amended and Restated 
Arena Management Agreement T-2844.007 /1547617 



RD:EK 

8/13/18 

49.2 Electronic Signatures. This Agreement and any amendments hereto may be executed and 
delivered by electronic means or in electronic formats, and such electronic signatures shall be 

deemed originals for all purposes under this Agreement. 

SECTION SO. ATTACHMENTS. 

50.1 Incorporation by Reference. All attachments and exhibits referred to in this Agreement, and any 

attachments or exhibits that may from time to time be referred to in any duly executed 
amendment to this Agreement, are by such reference incorporated herein and shall be deemed 

a part of this Agreement as if fully set forth herein; provided, however, that in the event of any 
conflict or inconsistency between the provisions of this Agreement and the provisions of any such 
attachments and exhibits, the provisions of this Agreement shall control. 

50.2 List of Attachments. The Attachments referred to in this Agreement are as follows: 

Attachment 
Description 

Section 
Number Reference 

1 Legal Description of Arena Land A(l) 

2 Site Plan of Arena Facilities A(2) 

3 SAP Center Boundary Exhibit A(3) 

4 Schedule of Prior Agreements 1.3 

5 Schedule of Related Agreements 1.4 

6 Schedule of Defined Terms 1.5 

7 Reaffirmation of Guaranty 2.2 

8 Non-Discrimination Policy 14.1.2 

9 Alcohol Advertising Plan 14.1.5 

10 Exterior Signage Plan 16.2.1 

11 [Intentionally omitted.] 

12 Lot D Replacement Parking Approved Sites 18.2.2 

13 Arena Transportation and Parking Management Plan (TPMP) · 23.1 

14 
Framework for Project Transportation and Parking 

23.2.2 
Management Plans 

15 Encapsulation Areas and Monitoring Wells on Arena Land 27.2.1 

16 5 Year Capital Budget for Term Years 2015/16 through 2019/20 28.2.1 

17 Liability Insurance Requirements Rider 32.1.1 

18 Schedule of Permitted Title Exceptions 36.2 

[Signatures appear on next page.] 
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SIGNATURES TO ARENA MANAGEMENT AGREEMENT 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the dates written below, the 

last of which shall be inserted on the first page of this Agreement as the "Execution Date." 

APPROVED AS TO FORM: 

EUZABETH KLOTZ 

Sr. Deputy City Attorney 

APPROVED AS TO FORM: 

Amended and Restated 
Arena Management Agreement 

"City" 

CITY OF SAN JOSE, 

a California municipal corporation 

B~·D'S~ 
DAVID SYKES 

City Manager 

"Manager" 

SAN JOSE ARENA MANAGEMENT, LLC 
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Date Signed 
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ATTACHMENT NO. 1 

LEGAL DESCRIPTION OF ARENA LAND 

SECOND AMENDED AND RESTATED ARENA MANAGEMENT AGREEMENT 
COMMENCEMENT DATE: JULY 1, 2015 



Attachment No. 1 

LEGAL DESCRIPTION OF ARENA LAND 

LEGAL DESCRIPTION FOR 525 WEST SANTA CLARA STREET, SAN JOSE, CA: 

Real property in the City of San Jose, County of Santa Clara, State of California, described as 
follows: 

BEGINNING AT THE SOUTHEASTERLY CORNER OF PARCEL C AS SHOWN ON THE RECORD OF 
SURVEY RECORDED IN BOOK 124 OF MAPS, PAGE 42, SANTA CLARA COUNTY RECORDS, SAID 
CORNER BEING THE INTERSECTION OF THE WESTERLY LINE OF AUBURN STREET AND THE 
NORTHERLY LINE OF WEST SANTA CLARA STREET; THENCE ALONG SAID NORTHERLY LINE 
SOUTH 87° 05' 00" WEST, A DISTANCE OF 779.35 FEET, TO A POINT FROM WHICH THE 
SOUTHWESTERLY CORNER OF PARCEL 1 AS DESCRIBED IN THE DEED RECORDED DECEMBER 
30, 1985, IN BOOK J561 OF OFFICIAL RECORDS, PAGE 1695, SANTA CLARA COUNTY RECORDS, 
BEARS NORTH 87° 05' 00" EAST, A DISTANCE OF 160.00 FEET: THENCE LEAVING SAID 
NORTHERLY UNE NORTH 14° 27 03" WEST, A DISTANCE OF 162.78 FEET: THENCE NORTH 06° 
34' 10" WEST, A DISTANCE OF 142.79 FEET; THENCE NORTH 15° 20' 36" WEST, A DISTANCE 
OF 144.81 FEET; THENCE NORTH 25° 12' 59" WEST, A DISTANCE OF 14.49 FEET; THENCE 
NORTH 49° 14' 45" EAST, A DISTANCE OF 37.34 FEET; THENCE NORTH 40° 41' 56" WEST, A 
DISTANCE OF 195.34 FEET; THENCE NORTH 34° 41' 56" WEST, A DISTANCE OF 99.45 FEET; 
THENCE NORTH 34° 47' 55" WEST, A DISTANCE OF 91.09 FEET TO THE NORTHEASTERLY LINE 
OF LANDS OF THE SOUTHERN PACIFIC RAILROAD COMPANY, BEING ALSO THE 
NORTHEASTERLY LINE OF FORMER SENTER STREET; 'THENCE ALONG SAID NORTHEASTERLY 
LINE NORTH 40° 45' 15" WEST, A DISTANCE OF 167.03 TO THE SOUTHWESTERLY 
PROLONGATION OF THE NORTHWESTERLY LINE OF THE 2.779 ACRE PARCEL OF LAND AS 
SHOWN ON THE RECORD OF SURVEY RECORDED IN BOOK 131 OF MAPS, PAGE 10, SANTA 
CLARA COUNTY RECORDS; THENCE ALONG SAID SOUTHWESTERLY PROLONGATION AND SAID 
NORTHWESTERLY LINE NORTH 49° 05' 15" EAST, A DISTANCE OF 253.00 FEET TO THE 
SOUTHWESTERLY LINE OF THE PARCEL OF LAND AS DESCRIBED IN THE DEED RECORDED IN 
BOOK 0939 OF OFFICIAL RECORDS, PAGE 700, SANTA CLARA COUNTY RECORDS; THENCE 
ALONG SAID SOUTHWESTERLY LINE NORTH 40° 44' 15" WEST, A DISTANCE OF 13.00 FEET TO 
THE SOUTHEASTERLY LINE OF WEST JULIAN STREET; THENCE ALONG SAID SOUTHEASTERLY 
LINE OF WEST JULIAN STREET: THENCE ALONG SAID SOUTHEASTERLY LINE NORTH 49° 05' 
15" EAST, A DISTANCE OF 170.00 FEET TO THE SOUTHWESTERLY LINE OF NORTH 
MONTGOMERY STREET; THENCE ALONG SAID SOUTHWESTERLY LINE SOUTH 40° 44' 15" EAST, 
A DISTANCE OF 872.58 FEET TO THE SOUTHEASTERLY LINE OF WEST ST. JOHN STREET; 
THENCE ALONG SAID SOUTHEASTERLY LINE NORTH 59° 48' 34" EAST, A DISTANCE OF 315.18 
FEET; THENCE ALONG A TANGENT CURVE TO THE RIGHT, HAVING A RADIUS OF 5.50 FEET 
THROUGH A CENTRAL ANGLE OF 117° 05' 03" FOR AN ARC LENGTH OF 11.24 FEET TO THE 
WESTERLY LINE OF AUTUMN STREET; THENCE ALONG SAID WESTERLY LINE SOUTH 03° 06' 
23" EAST, A DISTANCE OF 648.89 FEET TO THE POINT OF BEGINNING. 

EXCEPTING THEREFROM THOSE PORTIONS THEREOF LYING WITHIN INSTRUMENTS 
RECORDED MAY 14, 1935 IN BOOK 730 OFFICIAL RECORDS, PAGE 225, APRIL 10, 1974 IN 
BOOK 0842 OFFICIAL RECORDS, PAGES 77 AND 79, JUNE 12, 1974, IN BOOK 0939, OFFICIAL 
RECORDS, PAGE 700, AND DECEMBER 27, 1991 IN BOOK L984 OFFICIAL RECORDS, PAGE 854 
(PARCEL 44). 

APN(s): 259-28-041; 259-28-043; 259-28-044 and 259-37-060 
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